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Contract

Management

Manual

This manual provides general guidance about the role and responsibilities of Contract Superintendents and their Representatives. It applies to construction as well as service contracts.

Some guidelines and related schedules may not be relevant to the contract that you are managing. You will need to determine which schedules are relevant to the contract you are managing and the issues that you are addressing.

The first part of the manual, Management Guidelines is a ‘how to’ guide. It explains the main principles and actions required to manage contracts successfully.

The second part of the manual, Technical Guidelines provides some general background information about 

contracts, the roles and responsibilities of the people involved in them and a brief discussion of the legal framework in which contracts sit. 

The Manager - People and Procurement Services is the first point of contact for assistance in contract management matters. 
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Contract Management Manual Part 1 – Management Guidelines

Preamble

A contract is primarily a living relationship between the Council (the Principal) and the Contractor.

This relationship is expressed in a written and legally enforceable document called the contract. The relationship must be managed so that what has been agreed to, comes about.

Neither Council nor the Contractor can vary a contract by mere whim. To attempt this will result in the affected party being able to obtain a legal remedy for the breach of contract. This could mean damages are awarded and/or the contract is terminated.

For this reason, the Superintendent and his or her Representatives must exercise great care to manage and administer the contract in accord with the contract and this Manual.

Roles

Note:
The following roles may differ slightly from conventional contract management roles.  This is done so that Council’s desired management structure and reporting requirements can be met.

The Owner

For the purposes of contracting, and contract management, the Owner is ordinarily the City of Greater Dandenong (“the Council”).  It is the person with whom the Contractor contracts.  Technically, when the Council decides to enter a contract it is usually called the ‘Principal’ in the Contract.  

The Principal

As Council’s delegate, the Principal will possess the necessary powers and authorities to manage direct and control the contract - including its outcome and final cost.  The Principal must appoint a person, known as the Superintendent, to manage and administer the contract on behalf of the Principal.

The Client

The Client will be the Director
 responsible for the particular construction, works or services in which a contract is awarded. 
Construction type contracts obviously cover building construction, where Works type contracts can range from concrete works to irrigating a sports ground. Service type contracts can range from supply of goods, office cleaning, asset data collection or providing catering,  They are responsible and accountable to the Principal for the successful completion of the contract.  However, they will not have any power to direct the Contractor under the contract—this is the responsibility of the Superintendent. The Superintendent is responsible for day to day contract administration on Council’s behalf. The role of the Client is to appoint and work with the Superintendent to ensure that the contract is performed on time, on cost and that the desired standards and corporate outcome is achieved. The Client shall also be responsible for the appointment of alternate Superintendent. This step is taken so that in the event that a Superintendent is sick, on holidays or is dismissed, an alternate Superintendent is immediately available.  They will have identical delegations to the Superintendent but cannot exercise them except in the absence of the nominated Superintendent.

The Client may, subject to delegated authority, approve changes to the contract that are outside of the Superintendent’s delegation.  

The Client cannot direct the Superintendent; they can only approve or disapprove changes to the contract beyond the Superintendent’s authority.

The Superintendent

The Superintendent is appointed by the Principal and reports directly to the Principal.  Directions are only taken from the Principal or Client - If the Superintendent has concerns regarding compliance, legal or probity matters, the Manager of People and Procurement should be advised of these issues. Any further legal advice to be sought must have the approval of the People and Procurement Manager. The Superintendent is empowered with the necessary delegations to enable effective control over, and direction of, the Contractor and the contract.  Throughout the subsistence of the contract, they must be satisfied that the contract will deliver the outcome desired by Council.  The work must be performed within the time, cost and quality elements of the contract.

The Contractor must be advised, in writing (usually via the Notice of Appointment Letter), setting out who the Superintendent is, and his or her delegations.   

Superintendent Representative 

A Superintendent Representative is a person nominated by the Superintendent as his or her representative in respect to specific delegated functions.  The Contractor must be advised, in writing, setting out who the Superintendent Representative is, and their delegations.  They have the power to direct the Contractor within their delegated authority.

Superintendent Representatives may be delegated the authority to certify payments but must not be delegated authority to resolve disputes and certify certificates of Practical Completion or Final Certificates.

Surveillance Officers

The Superintendent has at their disposal the use of Surveillance Officers employed by Council. Their primary role is to ensure that all of our successful contractors with contracts exposed to risk meet Council requirements. They are responsible for risk management, occupational health & safety and environmental compliance. If the Superintendent has concerns regarding Risk, OHS or Environmental issues, they may call upon the services of the appropriate Surveillance Officer. Their role is strictly to advise the Superintendent on specialist matters. They have no authority to instruct the Contractor.
The Contractor

The Contractor is the person selected by the Owner to perform and fulfil the obligations of the contract.

The Contractor must comply with all terms of the contract and with all reasonable directions given by the Superintendent or by any person delegated to deliver or give directions by the Superintendent.

The Manager—People and Procurement Services

The Manager—People and Procurement Services is responsible, amongst other things, for the contract document preparation, advertising, tender evaluation and contract initiation.  They are also responsible for ensuring that contracts are managed in accordance with the relevant legislation, Council policies, procedures, code of conduct and with Best Value requirements, (but not day to day contract administration) and that the contract outcomes are achieved. The Manager , People and Procurement will at times arrange for Desktop audits with the Superintendent to ensure that the correct processes are being followed.

The Manager—People and Procurement Services is the in-house adviser on contract management matters. They will refer the Superintendent to Council nominated legal advisers where necessary. 

Commencing a contract

When a contract has been awarded, the Contracts Unit will hand it over to the Superintendent to manage. The purpose of initiating a contract is to make sure that both the Superintendent and the Contractor understand clearly what is required by the contract and what each party expects from the other. Spending some time making sure both parties are clear with what is required is a worthwhile investment - it will minimise the time taken on disputes and clarification once the work has started. This will help the contract run smoothly so that Council’s contractual objectives are achieved and the Contractor can work profitably.

The contract initiation Responsibilities of the Contracts Unit are to conduct due diligence (DD) on the Contractor:

· check any required qualifications / licences

· Check insurance details

· check the required insurance covers have been taken out

· check compliance of O.H. & S. and Environmental guidelines

· check the required bank guarantees and securities are in place

· ensure proper signing of the contract

· inform the Contractor who the Superintendent is and his or her delegations

Make sure that all sections of Schedule 1 - Contract Commencement Certificate have been signed off or have a nil entry.

Superintendent’s understanding of the contract

The Contracts Unit will provide you with access to the Objective Contract Management file. The file will contain:

· the tender documentation provided by Council, including letters, drawings, specifications, codes of practice, etc.

· a copy of the successful tender, including the Work Plan, Risk Management Plan, O.H. & S. Plan, Environmental Management System (if applicable), etc. The tender may be different to the accepted contract - it is provided for background information.

· the contract itself including the Notice of Appointment, any Formal Instrument of Agreement and other contract documents.

The Contract Unit holds a Tender Evaluation File in Objective which is available for viewing by the Superintendent.  The Tender Evaluation File will contain additional information and background. In particular, it will have information on any differences between the tender and the signed contract. Some Contractors may try to implement changes they have suggested, despite these suggestions being rejected, so it is essential to be aware of what suggestions they made. It is critical to manage to the signed contract approved by the Contracts Unit.

It is important to read all documents relevant to the contract in full.

It is essential that you understand the contract in detail and all key terms. Understand the form and structure of the contract used (eg AS 2124 including the modifications to the General Conditions in the Standard AS 2124 made by any of Council’s required Special Conditions in Annexure Part B), and understand the precedence of all associated documents.

Note any ambiguities or potential ambiguities in the contract documents. Also note anything that may need clarification.  Contact the Contracts Unit, in writing, to clarify these issues. They will provide an explanation, in writing, consistent with the intent of the contract. 

It is important to be familiar with the particular elements that are key to the contract being fulfilled. If something goes wrong in one of these elements then Council’s objectives will not be met. These are the elements that need to be carefully monitored and special attention directed to them in the management plan

For example, the key elements in a construction contract will include:

· commencement date

· completion dates – practical completion, final completion (after expiry of the defects liability period)

· standard and quality of materials

· site preparation and management

· risk management plan

· O.H. & S. and environmental matters

· actual progress compared to planned progress

· conformity with drawings and specifications

· reporting requirements

· progress claims, payments and variations

· internal monitoring of contract - budget compliance and variance reporting

The key elements in a service contract will include:

· quality and timeliness of service

· conformity with standards set in the contract

· reporting requirements

· budget compliance and variance reporting

· risk management plan

· O.H. & S. and environmental matters

· Specifications

· timeframe

· actual progress compared to planned progress

Develop a contract management plan (Schedule 2)

Set down, in writing, the way you will go about managing this contract. You may need to modify this as the contract progresses. It’s a good idea to have the Client and the Manager – People and Procurement Services review this plan to make sure that their concerns will be addressed in your plan, and so they are clear about the way the contract will be managed.

The detail of the plan may vary from contract to contract, but your plan must include the following elements.

The Project Control Group

This group of people will meet with you regularly to review the progress of the contract in formal contract management meetings. It must include, as a minimum, yourself, the contractor’s representative/s and Council’s O.H. & S. representative where applicable. You should also consider including Council’s environmental management and risk management representatives where relevant and an adviser from the People and Procurement Services Department.

Check that the people you have nominated are available to be part of this group.  By planning and publishing these meeting dates and times well in advance will assist in securing the attendance of all people you want to attend the relevant meeting.

Inspection / meeting frequency

Decide how often you need to carry out inspection to make sure that the work is being performed in accordance with the contract. When managing a construction contract this will usually be at least daily. For services contract, the requirement varies.

Define the things that you will look for during inspection, but be aware that you may need to add to or change this during the contract. You should develop a Contract Inspection Record, similar to Schedule 3.

Also plan how often you will take the Surveillance Officers, ‘expert’ inspectors with you, like Council’s O.H. & S., environment and risk management representatives. These experts can advise you on the sorts of things you should be looking for. 

Refer to Schedules 4 and 17 for O.H. & S. and Environmental Guidelines.

Although there are obvious differences between the nature and character of ‘construction’ and ‘service’ contracts, service contracts still require a frequent and systematic inspection and meeting protocol to be established and maintained.  It is quite erroneous to believe that a ‘service’ contract requires a less rigorous system of management than, say, a construction or maintenance contract.

Contract Management Meetings

Decide how often the Project Control Group will meet. This will usually be monthly and specified in the contract. Also decide where (usually in a Council meeting room) and when the meetings will be held. Also decide how the proceedings of these meetings will be recorded (usually a Council employee with shorthand skills or a recorder). You will chair these meetings and invite all relevant members of the Group to attend.

Decide the agenda of these meetings.

It is unprofessional not to have a meeting agenda.   Remember that a ‘notice of meeting’, and a call for matters to be included in the agenda, must be circulated well in advance of the planned meeting.  This process, and the existence of an agenda ensures:

· that participants know the nature of business to be conducted, and they can plan and prepare accordingly;

· that a meeting will be conducted in a timely, systematic and efficient way; 

· minutes (and directions) arising from the meeting can be compiled in an accurate, timely and efficient way; and

· minutes can be typed and sent to participants at the earliest possible opportunity following a meeting.

A sample Contract Management Meeting Agenda is provided in Schedule 5 for your reference.

All matters you consider will help the effective implementation of the contract should be included.

Reporting requirements

Confirm the performance standards and other relevant matters eg. RFI’s - requests for information, programming progress and delays, which must be reported by the Contractor. They may have been detailed in the contract or specifications, but if not, the sample Contractor’s Monthly Report in Schedule 6 gives some suggestions about what should be reported. You may like to develop a form or software template for the Contractor to record the summary information.

If not specified in the contract, decide how frequently the Contractor will report this information. Typically, this will be monthly.

Meet with the Contractor on Location

The purpose of the meeting on location is so that both parties can understand with greater clarity the nature of the work to be performed.

Discuss with the Contractor informally how you expect the work to proceed and note any issues that have not been adequately covered in the contract and that needs further clarification.

Visit the location with the Contractor and show the Contractor its limits and any special features or requirements.

When the contract involves the provision of a service from a building or facility, and the building or facility is provided by Council under the contract for that purpose, conduct a joint site visit to define and confirm with the Contractor the whole of the premises and any land forming part of the premises.

Where Council retains partial control of the premises or any part of it, the Contractor must be briefed on what part or parts of the premises Council retains control over and the parts that are the Contractor’s responsibility.

First contract management meeting

This meeting should be held within one week of the awarding of the contract and most certainly before the commencement of the contract, so that discussions are fresh in the mind. The agenda for the first meeting should include:

1. Introduction of Council and Contractor personnel and exchange of contact details. Explanation of roles and limits of any delegated responsibilities.

2. Discussion of the contract. Any ambiguities should be discussed, agreed and documented.

3. Informal discussions held on location should now be formalised and agreement reached.

4. Assign dates to the contractor’s Work Plan where applicable, including the commencement date. Refer to Schedule 2 - Features of contract management plan.

5. Talk through the allowances for disruptions to the work allowed by the contract, where applicable. Clarify the meaning of any terms and decide on the records that need to be kept in order to justify an extension of time.

6. The contractor’s OHS, insurance, risk management and environmental protection plans would already have been approved during the tender process. If traffic management plans are required, this must be done prior to commencement of the project. Confirm the payment arrangements stated in the contract or as agreed. Satisfy yourself that the payment schedule is fair and reasonable and complies with the contract. Present your contract management plan and explain the reporting requirements to the Contractor.

Minutes of this meeting (and all formal meetings) must be confirmed in a subsequent meeting or signed by both you and the Contractor to verify its accuracy. The original copy of the minutes must go in the Objective Contract Management File.

You should prepare a projected cash flow requirement report as part of Council budgeting process and deliver a copy to Manager- People & Procurement Services when requested.

Managing Contracts

It is the responsibility of the Contract Superintendent, to fairly manage the contract. This means that you must have regard to, and enforce, the rights and obligations of both parties as set out in the contract. You must also make sure that the contract achieves the outcome specified in the contract.

This requires active management; a contract cannot be well managed from your desk. You must have a diary for each contract to record your daily actions. This record will provide a firm basis for future negotiations and settlement should a dispute occur. 

Your diary page may look something like this:

1/8/2021
	
	Time
	Action
	Reason

	1
	8.30am
	Visited location—CIR123 with O.H.& S. adviser
	Complaint from public re: Safety Standards.

	2
	10.00am
	Issued directions CDF37—CDF56
	Request from O.H. & S. adviser

	3
	10.00am
	Issue NCR1237
	Induction records incomplete

	4
	10.30am
	Sign off NCR1200
	Rectification complete

	5
	2.30pm
	Approve invoice XJ650
	Stage 1 completed

	6
	5.00pm
	Prepared monthly report SMR03
	


(An ordinary bound a day to a page diary is suitable.)

Where the specification requires the Contractor to maintain a diary, this shall be enforced. The diary shall contain all information specified and other information, which will provide basis for negotiations. It is important to reach an agreement with the Contractor on the information to be included in the Contractor’s diary before the commencement of the contract. This diary shall be accessible to the Superintendent and the Superintendent’s Representative for viewing during normal working hours. The diary shall be submitted to the Superintendent at the end of the Contract. Schedule 7 contains some suggestions for your reference.

Inspections and meetings

Visiting the locations where services are delivered provides you with the opportunity to see first hand how the work is progressing and performed. It will provide you with information and understanding that cannot be conveyed to you solely from the Contractor’s reports and telephone conversations.

When you go on visits and inspections, check that the standards, specifications and plans set out in the contract are being complied with. The work should be correct and of the required quality. You should also compare the stage of the work with the plan where applicable.

If the work does not comply with the conditions in the contract, issue a Contract Direction Form – Schedule 8 or Non-Conformance Report – Schedule 9 as appropriate in accordance with the specification.

Record all visits in your diary and your inspections using Schedule 3. All contract inspection records are to be kept in your Contract Management File.

Responding to requests

Any requests for direction by the Contractor must be in writing.
 Acknowledge receipt of the request immediately in writing and indicate when you will be able to respond to the request. Remember, the Contractor is entitled to an expeditious response—do not unreasonably delay a response, or you may be in breach of the contract or entitle the Contractor to extension of time.

A copy of the request, your acknowledgment and your response must be kept in the Objective Contract Management File.

Giving directions

Subject to the contract, the Contract Superintendent is the only person legally able to give directions to the Contractor. 

You may delegate some of your responsibilities, in writing, to another employee of Council, usually identified as the Superintendent’s Representative. If you do this make sure that your written delegations clearly spell out the limitations of that person’s authority. That is, what they can and cannot do. Explain to the Contractor the role and limitations of authority of any person to whom you have delegated powers to and that their powers are strictly internal delegation and not to be confused with the contractual delegation process.

If you become aware of any other Council employee, or councillor, attempting to give directions to the Contractor, inform them that you alone can give instructions to the Contractor and ask them to channel any requests through you.

Make sure the Contractor understands that they are only to act on your instructions or on the instructions of a person appropriately delegated.  And make it clear to the Contractor that any work done without proper written authority will not be authorised retrospectively, and payment will not be certified.

Give directions to the Contractor as required to ensure the work will achieve Council’s objectives in implementing its contractual rights. All directions must be in writing, on the Contract Direction Form - Schedule 8. Sufficient details must be included in the form for the Contractor to take necessary action. Seek confirmation of receipt immediately where practicable.

Record the Contract Direction Form number in your diary and make a note that describes the circumstances and explains why you made the direction.

Follow up to make sure that your direction has been complied with. If the Contractor has not complied, consider issuing a Non-Conformance Report – Schedule 9.

Issuing Non-Conformance Report

A Non-Conformance Report (“NCR”) Schedule 9 is issued whenever the Contractor’s work has deviated from that set down in the contract or has failed to comply with a direction.

The deviation might relate to the standard of work or service, the quality of workmanship or materials, timeliness of work, implementation of agreed safety or reporting plans, or any other matter that has been stated in the contract as a performance standard or other defined or measurable contractual commitment.

A failure to issue such a report when a non-conformance is observed, may lead to an implied acceptance by Council of the non-conformance.  Also, the issuing of a NCR must come before a “Show Cause Notice”— and prior to issuing, must be approved by the Principal. Ensure that the issuing of the NCR is in accordance with the contract conditions. If the direction is not supported by the Contract, it could lead to a variation request and entitle the Contractor to additional payments.

The NCR will enable the Contractor to take corrective action promptly, and may help to avoid or cure a breach of the contract conditions. Fixing a problem on the spot is much better than correcting it later, or than seeking compensation for non-conformance.

The NCR must be completed on the form. Write down the nature of the non-conformance, the section or part of the contract that has not been complied with, what needs to be done to correct it and the time frame for correction.

It is wise to discuss the problem with the Contractor before issuing the NCR to make sure your requirements and the time frame are reasonable. Where time frames are stipulated in the contract, they shall be enforced.
 

Seek confirmation of receipt of the NCR from the Contractor immediately where practicable.

Follow-up all Non-Conformance Reports/Contract Direction Forms promptly. Check the work when the Contractor informs you that the correction has been completed, or at the agreed time, whichever is the sooner. You sign off the NCR/CDF if it has been satisfactorily rectified by the Contractor and verified by you.

If the non-conformance has not been satisfactorily corrected within the time frame you may withhold any payments due until it has been dealt with. If the non-conformance is materially serious or the Contractor shows no signs of an intention to correct the problem,
 you should consider issuing a Show Cause Notice – Schedule 10.

Issuing a show cause notice
Issuing a Show Cause Notice is the first step in terminating the contract due to a breach in the terms of the contract. It is not an action to be taken lightly. Always seek advice from the Manager – People and Procurement Services and/or legal advice and the approval of the Principal before issuing the Show Cause Notice.

A Show Cause Notice is usually issued only in cases of serious and/or continual non-performance of the contract. [In most cases you must have already issued a non-conformance report and given the Contractor an opportunity to correct the problem].

Show cause notices, like termination notices require certain actions to be performed within definite time frames as an integral part of the corrective process. These are specified in the relevant clauses of the contract. If the Superintendent fails to meticulously follow these contractual obligations, They will jeopardise their (and the Principal’s) position in relation to remedy and/or enforcement of rights.

It is vital that the Superintendent is familiar with all the clauses in the contract, and they must know, understand and adhere to the contract conditions. 

The Superintendent must confer with the Manager – People and Procurement Services before a Show Cause notice is issued.  A Termination Notice must be authorised by the Principal (usually following legal advice).

Use the form set out in Schedule 10, to issue the Show Cause notice. The Contract Superintendent must sign the notice. Get the Contractor to sign to acknowledge receipt of the notice immediately where practicable, otherwise the notice must be delivered to the Contractor strictly in accordance with the procedure set out in the General Conditions of Contract.

A contingency plan must be developed to manage the execution and completion of any contract where it is necessary to terminate a contract. The plan will include an alternative way of completing the work and a calculation of the costs to be recovered from the Contractor. You will need to consider drawing down on the Contractor’s security to defray these costs, including any reasonable increased cost of working.
  

You will work together with the Manager – People & Procurement Services to ensure that the work or service continues to be performed by an alternative provider in an efficient and cost effective way after the termination process has been completed.
If the Contractor responds to the notice, consider the response and the way the Contractor proposes to deal with the problem. Your primary concern is to meet Council’s objectives under the contract.

If the Contractor does not respond to the notice, or if the response is unsatisfactory, consider commencing termination procedures. (see the section Terminating contracts)

When you have activated a Show Cause Notice, the Superintendent is not permitted to enter into a contract with an alternative provider until the termination process has been completed.
Running contract management meetings

Remind all relevant members of the Project Control Group of the meeting at least a week before. Distribute any relevant documents for their review before the meeting, eg. Non-conformance reports, Contractor’s monthly report, etc.

You, as the Superintendent, chair the meeting. Work through the agenda as determined in your Contract Management Plan.

The focus of the meeting is to make sure that the work is meeting Council’s objectives and is being performed in accordance with the written contract.

Issues raised that are outside the scope of the contract must be identified and separated. These may form the basis of a variation or extension of the contract and need to be handled in accordance with the relevant process.

Each matter discussed and all items on the agenda must be minuted. Some agenda items may have a ‘nil’ minute. Minutes of the meeting are to be distributed to all participants within five (5) working days of the meeting.

Schedule 5 is a sample of the contract management meeting agenda.

Contract Payment and Procurement 

Contractors must submit invoices for work completed. 

Payment for contract work is tied to satisfactory performance of work. In the case of construction works, payment is usually made after a stage of the work has been completed.

Purchase Orders are required at the commencement of a contract. Refer to the Financial Services Unit procedures to raise a Purchase Order for a contract and changes to the Purchase Order following an approved variation.

To process a payment, the superintendent must state the purchase order number on the original invoice and acknowledge that the works, goods or services have been supplied. Accounts payable staff will use the purchase order number as a reference when processing the contract payment.

By doing so, you are recommending the invoice to be paid and certifying that:

· the work, or stage of work, has been satisfactorily completed

· the invoice refers to work described in the contract, or authorised variation

· the work has been performed within the agreed work schedule

· variations, extras and deductions are consistent with directions you have given

· the charges above are consistent with amounts agreed to in the contract, including any price variations allowed

A photocopy of the certified payment claim should be scanned and saved  in the Objective Contract Management File.

The Superintendent may only authorise payment for the amount up to the level Council delegated to him or her. Any amount above the delegated authority must be referred to the next delegated officer shown in the Council Authorisation List. Seek advice from the Manager – Financial Services for the delegated amount.
  However, the person authorising payment must not authorise unless the invoice has been certified for payment by the Superintendent or the Superintendents Representative.  And any person authorising payment cannot, and must not, alter the invoice amount certified to be paid by the Superintendent or the Superintendents Representative.

Financial Services will pay the invoice after authorisation by the Client, usually within 30 days of invoice date. If the contract specifies payment in less than 30 days make sure the Manager – Financial Services is aware of this and that they comply with the particular payment requirement.

Remember, if an invoice is not paid by the time specified in the contract, the Contractor may terminate the contract and/or seek damages for the breach.  Payment is a fundamental consideration of the contract. For this reason, the Superintendent must inform Manager-Financial Services about the contractual payment requirement and monitor its compliance.

Withholding payments

If the Contractor has not rectified any non-conformance issue within the specified time frame, you may withhold approving payment until the corrective action has been effectively implemented.

However, if you have not issued a non-conformance report to the Contractor you are not able to withhold payment.  Payment of a non-conformance can be interpreted as an acceptance of it.

Remember, that if you become aware of a non-conformance and you either: (1) deliberately do nothing about it or (2) you cause the Contractor to reasonably believe, expressly or by words or conduct, that the non-conformance is acceptable and/or you intend to do nothing about it, that you may waive any right you may possess to have the non-conformance rectified, and you may, in the future, be estopped from taking action to remedy the non-conformance.

Enforcing penalties

Penalty clauses are included in many contracts to motivate Contractor performance, and to encourage adherence to contract completion date and time.  

A fundamental characteristic of a penalty clause is payment required “in terrorem”.
  

A penalty clause must not be confused with a “liquidated damage clause”.  Usually the trigger for a liquidated damages clause is a failure by the Contractor to meet the agreed Practical Completion date and time.           A fundamental characteristic of this clause is that it must be a genuine pre-estimate of damages.
 

If you intend to invoke a penalty clause you must be sure that you have sound, sustainable and objective evidence that the Contractor’s performance is below the level specified in the contract.

You must be certain that the cause of the poor performance was within the control, or should have been within the control of the Contractor.

As soon as you become aware of performance below the specified level, advise the Contractor (in writing) of the problem so that they can take action to avoid the need to invoke the penalty. Also advise them what action or lack of action on their part will result in the penalty being invoked.

Confer with the Manager – People & Procurement Services before you decide to invoke a penalty clause.

Handling variations and extras

Introduction

It is very important to appreciate that a variation can take two forms:

· A change to the contractual terms upon which the relevant work is to be carried out. An example might be that the parties agree that the date for practical completion is to be some date other than the date specified in the contract.

· An alteration, whether by addition or omission, to the work which the Contractor is required by the contract to perform.  This is the most common type of variation.

On the other hand, an extra can be described as works, services or materials which were not contemplated by the parties at the time of the execution of the contract, and are not provided for in the contact.

Whether or not the work etc claimed by a Contractor is an extra, is a matter of proper construction of the contract.  For example, if the work which the Contractor claims constitutes an extra is, on a proper construction of the contract, part of the works described in the specification, code of practice or drawings, then the Contractor will be obliged to carry out that work without additional payment.

A promise to pay for such work by the Superintendent (or Principal) would not be enforceable if the only consideration to which the Contractor could point was his promise to perform that work, as he would be merely promising to perform an existing obligation.

Variations

All variations must be within the scope of the original contract.

The work must be of a similar nature and, as a guide, it should not increase the cost of the original contract by more than 10%.  This is the current limit of delegation to the Client for variation to a contract.

Of course, some variations do not change the price of the contract, but may change the time frame of its performance.

Verify the need of the variation. Ask yourself whether it is necessary to achieve Council’s objective.

Verify this is a genuine variation. Verify that it is not already covered by the terms of the contract. Also verify that it is related to the current contract well enough not to require a new contract.

When a variation ordered warrants an extension of time, an appropriate extension of time is approved by the Superintendent and indicated on the variation order and, if relevant, an amended contract completion date is stated. If no extension of time is justified, the current contract completion date is restated.

Issue the variation on the Contract Variation and Extra Record – SCHEDULE 11
All variations which impact on cost beyond the budget, time, quality and scope of the contract must be approved by the Client before issuance to the contractor.

Valuing variations

Discuss the variation with the Contractor and verify the accuracy, basis and fairness of cost proposed by the Contractor.

In lump sum contracts, variations are generally valued on the basis of the rates included in the schedule of prices.
 

In schedule of rates contracts, the appropriate contract rate is usually used.

However, in both cases the Superintendent will determine whether or not those rates are applicable. If the Superintendent does not consider those rates applicable they may value the variation by agreement with the Contractor, subject to the Superintendent’s delegated authority level. Reasons for not using the scheduled rates must be documented.

If agreement cannot be reached, the Superintendent may direct that the work be carried out at day rates specified in the contract, where applicable. Alternatively, subject to the particular contract clauses and contract practicalities, they may engage another contractor.

Variations are to be valued, agreed and approved before work commences on the variation unless to do so would compromise safety or cause undue delay to the project.

Obtain approval for the variation from the Client if outside your limits of authority or budget, and changes involve time, quality and scope of the contract.

Adjust the contract budget, plan and completion date as required.

Extras

As an extra is outside of the contract, care must be taken to ensure that approval of an extra does not change the scope of the contract significantly—or create a brand new contract.  If you are in doubt about an extra, discuss it with the Manager – People and Procurement Services before making a commitment.  You must ensure that all extras are approved in writing using Schedule 11. All extras must be preceded with a full justification by you as a Contract Superintendent and approved by the Client before implementation.

Valuing Extras

As extra work is usually beyond the contract, the Contractor will be entitled to be paid a reasonable sum; except where you agree with the Contractor on a rate or price for the work; here, the rate or price will be applicable.  What constitutes a reasonable rate or price will depend on the facts of each particular claim.

Extras are to be valued, agreed and approved before work commences on the extra unless to do so would compromise safety or cause undue delay to the project.

Consider extensions of time (Schedule 12)

From time to time situations may arise that prevent the Contractor from completing the specified work or a part of the work within the time specified in the contract. In some of these situations you may agree to an extension of time and change the practical completion date for the contract.

Provisions covering extensions of time for completion of contracts and liquidated damages for delay in completion of contracts are usually contained in sub-clauses of the General Conditions of Contract.

Any extension of time must be justified. An extension of time may be justified if the situation; (a) delays activities critical to completion, and (b) is beyond the control of the Contractor. Situations that could have been reasonably anticipated by the Contractor and allowed for will not generate an extension of time. Miscalculation on the part of the Contractor does not justify an extension of time, nor will the situation where wet weather prevents a Contractor from performing the contract and the Contractor, by its own default, has encountered wet weather because it has overrun time.

Examples of situations that may justify an extension of time are:

· Where variations to the work require additional time

· Where the Contractor depends on materials supplied by

· the Principal

· a nominated supplier; or

· a sole supplier

and where there is no reasonable alternative and the Contractor has requested the materials in the specified manner.

· Where the Contractor’s progress is dependent on the completion of auxiliary works by another contractor (other than a sub-contractor) or by the Principal and 

such progress is delayed by non-completion of these auxiliary works within the time specified.

· Where industrial stoppages are brought about by factors over which the Contractor has no control and not as a result of his action or lack of it in relation to any of the work or his administration of the contract.

· Where the Contractor’s progress is delayed by unduly adverse weather conditions which could not reasonably have been anticipated.

· Where damage is caused to the work by circumstances beyond the Contractor’s control, provided the Contractor has taken reasonable precautions.

· Where the work has been delayed by suspension for reasons beyond the Contractor’s control.

If a Contractor applies for extension of time, deal with it promptly. Advise the Contractor in writing of the result of their application and, if relevant, state the new practical completion date.

If you have rejected the application for an extension of time, restate the original practical completion date so that the Contractor is in no doubt as to what is required. The Contractor should be notified formally of any extension of time using Schedule 12, in addition to any variation order.  The Superintendent should sign this advice personally after receiving approval from the Client—it is not something to be delegated.

You may need to advise the Contractor in writing of their obligation to commence work. If the Contractor’s attention is not drawn to their failure to start on time it may be contended that the Superintendent has acquiesced to a late start and you would then be obliged to approve a claim by the Contractor for an extension of time. If you agree to a late start, this would be sufficient cause for an extension of time.

During the currency of the contract you and the Contractor should jointly review progress at least every month. 

If the Contractor’s progress falls behind the program, you must take appropriate action under the terms of the contract to have the Contractor restore progress to the program. If the Contractor’s attention is not drawn to his failure to maintain satisfactory progress, it may be contended that the Superintendent has acquiesced in poor progress, thus making void any subsequent implementation of liquidated damages.

If progress of the work under the Contract is not satisfactory, you must make sure that the progress payments are adjusted to allow for liquidated damages should an overrun occur. It is important to keep in mind that it is necessary to demonstrate that the Client has incurred real costs or damages in the failure of the Contractor to complete the work or service on time. The value must be substantiated.

If, near the contract completion date, you consider that an overrun will occur, you must advise the Contractor that:

· the contract period is about to expire and the Contractor should show cause why the contract time should be extended; and

· if an extension of time is not justifiable, and Practical Completion expires, liquidated damages may be deducted at the specified rate; and

· the Penalty Clause may be triggered.

Where the Contractor fails to reach practical completion of the works or a separable part of the works within the time specified or within any extended time granted, they may be liable to pay liquidated damages. Liquidated damages are pre-estimated and correspond to the period of overrun.

Handling disputes

Disputes must be put in writing.

If you are initiating a dispute, state clearly the cause of the dispute, the steps already taken to resolve the matter and the section of the contract that the dispute relates to. State the desired outcome from the Principal’s perspective.

Consider the significance of the dispute in terms of the Principal’s objectives for the contract. It may be that the costs of resolving the dispute may be greater than the benefits resolution would bring.

Arrange a special meeting with the Contractor to discuss the dispute. Keep discussions focused on factual matters and non-personal. Attempt to resolve the dispute quickly.

If the dispute cannot be resolved it may need to be mediated or arbitrated.
 When a matter in dispute cannot be resolved you must:

· consult with the Manager – People and Procurement Services

· seek competent legal advice if the dispute involves important questions of law (interpretation) or is capable of significant financial impact

· seek approval from the Principal before commencing mediation or arbitration

· if the Principal is unavailable obtain the joint approval of the Client and Manager - People and Procurement Services before starting the mediation or arbitration process.

Under no circumstances must adjudication (court proceedings) be initiated without the express approval of the Principal.

Reporting and documenting contract performance

Introduction

This section contains very important information that the Superintendent must comply with if they are to successfully manage and control contracts.  The reports and documents set out in this section (and listed in the various schedules) are common to all contracts.

Cost control is something that almost everybody says “yes, I know”, “I understand it”, “it’s simple”.  And yet in practice so many Superintendents fall down by either not understanding cost control or by not using it.  The consequence is that a Superintendent who falls into this category will have unhappy financial results on their projects.

Without an efficient and effective cost control and reporting system, it is usual to find that adverse financial results only start to surface in the last 30% of the contract time.  On the other hand, say, an “under priced” contract will usually become evident within the first 15% of the contract time.  Likewise, a contract can be “well priced” but a particular item (activity) may be sadly under priced—or not priced at all—this situation will usually be evident after 10% to15% of the work has been done.  But you will not be alerted to impending problems unless you rigorously apply and enforce cost control and reporting protocols.

Remember, cost control and reporting is about measurement of performance against defined standards, estimates and approved budgets, accountability and transparency in decision-making.  

It is also a crucial tool for the timely discovery of a developing management and/or financial problem.

“THE COST CONTROL AND REPORTING SYSTEM IS NOT YOUR ENEMY—IT IS YOUR CONSTANT COMPANION AND FRIEND—TREAT IT WITH RESPECT AND IT WILL REWARD YOU BY ALERTING YOU TO DEVELOPING PROBLEMS”

So you, as Superintendent, can take or institute appropriate corrective action to ensure that the contract outcome is achieved: on time and on cost (preferably under time and under cost).

The Contractor’s reports to the Superintendent: (Schedule 6)
The Contractor will provide performance data to you if specified in the contract, or in your contract management plan. They will provide this information in the format agreed with you. All items stipulated to be reported on in the specification shall be included.

It is important that the Contractor understands the required level of reporting detail before the commencement of the contract.

You should compare the information provided in the Contractor’s report with the information you have from your inspections and visits. If you note any discrepancies ask the Contractor to justify the claims made in the report. You must be satisfied that the report is complete and true because it will form the basis of your report to Council management—and it will assist you in determining the veracity of invoices submitted for payment.

If the Contractor does not provide this report (if required) then they will have breached the contract, in most cases. Issue a Contract Direction Form, Non-Conformance Report or a Show Cause Notice as the particular case may require. You may also withhold any payments due until the report has been provided.

The Superintendent’s reports to Council management: (Schedule 13)

You may be required to provide a contract report each month to the Director you report to, for each contract you are managing.

The report must include an entry under each heading of Schedule 13 - the Superintendent’s Monthly Report.

This monthly report is to include the Objective file number (as provided by the Records Management Unit). A copy of this report should be placed on the Objective contract management file. Any Council generated report is accessible by the public under the Freedom of information (Act). Ensure the content of the report is therefore factual and contains no emotive statements.

These reports are used to monitor the performance of contracts and to identify any trends that are developing. Council management needs to be kept informed of the status of contracts.

Terminating a contract
Completion of work

Service contracts are completed when the contract period has expired and when the specified outcomes have been achieved in accordance with the contract terms and conditions during the performance of the particular contract.

Building contracts are terminated in 4 phases: Practical Completion, Defects Period, Final Certification, and Final Payment and Return of Security.

Practical Completion for Building Contracts
Practical completion is reached when the works are reasonably capable of being used for their intended purposes.

Confer with the Client before you issue a Practical Completion Certificate. Given that practical completion triggers, amongst other things, the end of the primary contract, the commencement of the defects liability period, the release of a proportion of security and retention monies, the transfer of liability for the works to the Principal (and Council), and a reduction of the Superintendent’s power (particularly to direct the Contractor and to issue variations and extras), this step is necessary so that all important issues are discussed prior to the issue of the Certificate. Inform the Manager – People and Procurement Services within three working days after the issuance of the Practical Completion Certificate.

When you are satisfied that practical completion has been reached issue a Practical Completion Certificate - Schedule 14.
 The certificate is to show details of all minor omissions and defects which must be remedied during the defects liability period. Usually you will have already discussed these omissions and defects with the contractor and issued non-conformance reports and the like.

The Certificate of Practical Completion must be signed by the Superintendent. A sufficient sum is withheld from contract payments to cover the cost of making good omissions and defects whether provided for in the schedule or not.

It is important that all minor omissions and defects are set out in the Practical Completion Certificate before it is issued to the Contractor.

You may withhold the Certificate of Practical Completion if the Contractor has not agreed in writing to make good the omissions or defects as soon as possible or if they have no valid reason for not correcting omissions or defects immediately.

Under no circumstances must a “conditional” Certificate of Practical Completion be issued.  Either the contract has reached (achieved) practical completion, or it has not.

The Certificate of Practical Completion Schedule 14 issued to the Contractor must state the actual date of practical completion. The defects liability period commences on this date.

But if any significant work—that is, works other than of a minor nature which can be rectified within the defects maintenance period—is outstanding when Practical Completion is requested, then the Certificate of Practical Completion must not be issued.  And this applies if the total cumulative effect of all “minor” defects are such as to make the works so defective that they are unsuitable, or ‘not in working order’, for the purpose and/or outcome provided for in the contract.

For a contract to reach the ‘practical completion’ stage and still have outstanding defects, particularly any significant defects that will affect the issue of a Certificate of Practical Completion, indicates the contract may not have been managed diligently.

As Superintendent, you must be ‘situationally aware’ of the current condition of your contract, and the performance of the Contractor.  At all times you need to be diligent and act promptly over any defects by issuing Contract Direction Forms and/or Non-Conformance Notices.  When a contractor requests ‘practical completion certification’ there should, ideally, be no defects.

At the commencement of the contract you must set the ground rules by making it clear to the contractor that any sub-standard work will not be tolerated, and at practical completion you expect the works to be defect free.  It’s up to you; if you manage the Contractor aggressively and fairly, practical completion shouldn’t present any difficulty at all.

Defects Liability Period:

The defects liability period commences on the date of practical completion of the works. It is the period during which the Contractor is responsible to make good any omissions or defects due to design, workmanship or materials for which the Contractor is responsible.

The defects and omissions may exist at the date of practical completion (and be listed on the Certificate of Practical Completion) or may become apparent during the Defects Liability Period.

The Defects Liability Period is not a maintenance period. The Contractor is not responsible for the effects of fair wear and tear during this period unless specified in the contract.

The Defects Liability Period may be re-applied to remedial work performed in the period unless the Superintendent approves a lesser period. If any fault is not remedied within a reasonable time, you may rectify the fault at the Contractor’s risk and expense.

Remedial work may be subject to testing if it is of a character which may affect the efficiency of the Works. You must give written notice of any tests to be made within one month of completion of the remedial works or other period specified in the contract.

Once the defects liability period had expired, the contractor is typically entitled to make a ‘final claim’ for any outstanding monies that may be owing to it, and to request the return of security.

After the final claim has been received or the period for making a final claim has expired, the Superintendent will issue a ‘Final Certificate’ identifying the final amount to be paid by the principal to the Contractor (or vice versa).

If there is no money owing to the Principal and there are no outstanding defects or unresolved disputes, the Principal will then be required to release and return the balance of the Contractor’s security.

Final Certificate:

Issue the Contractor a Final Certificate - Schedule 15 when all work under the contract has been finally and satisfactorily executed and the Contractor has fulfilled all of its obligations under the contract. 

The Final Certificate constitutes conclusive evidence that all work under the contract has been finally and satisfactorily executed by the Contractor.

Before issuing the Final Certificate, direct the Contractor to furnish a final statement of all his or her claims, whether arising under the contract or otherwise. 

If the final statement is not furnished by the Contractor after they have been directed to do so, assess the value of the Works and, subject to the General Conditions of Contract, issue the Final Certificate.

At the time the Final Certificate is issued, you may direct the Contractor to submit a release of all claims against Council. Where the Contractor has been requested to supply a release of all claims against Council, any moneys due to the Contractor including retention and security moneys, need not be released until such time as that release of all claims is submitted.

For defects that were not identified and were not reasonably capable of being identified before the end of the defects liability period, a final certificate is unlikely to have any effect on the Contractor’s obligations.

For defects that should have been identified and brought to the Contractor’s attention during the defects liability period, a final certificate may make it difficult for the Principle to bring a claim against the Contractor.

Final Payment and Return of Security:

Once the Final Certificate has been issued, the Principal is required within 28 days or other period specified in the contract, to pay to the Contractor all amounts then payable, including retention moneys and return of security.

Consequently, action to recover liquidated damages or sundry debtor accounts must be finalised within this period (especially where liquidated damages are to be recovered against a bank guarantee) or sufficient moneys withheld from the payment, pending finalisation of the amount of liquidated damages.

Complete the Application for Return of Contract Security -Schedule 16 and send to the Manager - People and Procurement Services to enable the security to be returned to the Contractor within the specified time. 

A Contract Performance Summary Report, Schedule 19 should also be sent with Schedule 16.

Terminating due to a breach 

If you are considering termination under a breach of contract, you must first discuss the matter with the Manager - People and Procurement Services.

You must not commence any termination proceedings without the express approval of the Principal.

It will be crucial that the documentation of your administration of the contract demonstrates that the procedures, conditions and timelines have been adhered to and, if they have not, that action has been taken to remedy this. Of particular importance will be the way you have handled non-conformance and show cause notices.

Time requirements for non-conformance and show cause actions are usually specified in the contract’s General Conditions. Time periods provided for in contracts must be scrupulously observed if the contract is to have force in law. If the time periods are not adhered to it is probable that any termination will have no effect and the contract will continue.

If the Principal, the Superintendent or the Contractor fails to carry out an obligation under the provisions of the contract, that party is deemed to have committed a breach (sometimes referred to as a default or “failure”).

The nature of various breaches under the contract are listed below. Not all breaches will result in termination. Good contract management will result in problems being rectified through agreement, non-conformance and show cause processes.

Be aware of potential damages claims wrongfully terminating a construction contract.

If a Contractor wrongfully terminates, the principal may accept that act as a repudiation of the construction contract and seek to recover damages. Such damages may comprise the cost of sourcing a new contractor (tendering costs) plus any increase in price for the new contractor. Depending on the nature of the project and the terms of the contract, it could get much worse. If the project is intended to be income producing, such as a leisure centre, the Contractor could also be exposed to a massive claim for lost profits and increased costs of borrowing. 

For the Principal to terminate a contract the consequences can also be severe but for different reasons. This is because the Contractor may be able to make a claim on the reasonable value of the work performed, including profit margin which could far exceed damages by reference to the contract.

Before attempting to terminate any construction contract, seek advice to help you:

· Assess the reason for wanting to terminate the contract

· Assess whether such reasons are grounds for terminating under the construction contract and/ or common law.

· Understand the steps required before formally terminating the construction contract

· Assess your potential exposure to damages in the event of wrongful termination.

· Analyse and exhaust all possible alternatives to termination, given the very serious consequences of termination.

Breach by the Principal

Examples include:

· Delay or failure to issue documents

· Failure to give possession of specified sites

· Failure to make payment

Breach by Superintendent

Examples of breaches by Superintendent are indicated below. The Contractor might seek a remedy to these breaches. Remember that a breach of the Superintendent is a breach by the Principal with potential adverse consequences.
· Failure to issue a Progress Certificate when required to do so.

· Failure to make a determination in respect of extension of time.

· Failure to explain any ambiguity, discrepancy or inconsistency in documents.

Breach by the Contractor

There are a considerable number of possible circumstances which could constitute a breach by the Contractor. The remedies which are available to the Principal or the Superintendent are provided for in specific clauses in the contract dealing with particular breaches, including default and suspension.

Most contractual breaches are obvious
 and relatively straightforward, and can be easily resolved by the Contractor..  However, there will be breaches (by either party) which will not fall into the “easy to handle” category, 

and expert and/or legal advice will need to be obtained to enable the Superintendent to resolve the matter.  You should not hesitate to seek professional help in these circumstances.  Your first port of call is the Manager – People & Procurement Services.

Note:
You need to be fully conversant with the conditions of the contract when considering action due to breach.


Contract Management Manual Part 2—Technical Guidelines

Introduction

The aim of these Guidelines is to provide the Contract Superintendent with an action orientated reference source on essential project and contract management matters, including the role, duties, responsibility, authority and accountability of the Superintendent.

Scope

The Guidelines are not definitive on the subject matter dealt with, and they are not exhaustive and nor are they intended to be.  The Guidelines provide information on:

· management reporting procedures and practices to be followed by the Superintendent and his or her Representative/s in the administration of a contract; and

· the technical knowledge needed by a Superintendent and his or her Representative/s to effectively administer a contract and manage the respective rights and interests of both the Principal/Council and the Contractor in an honest, fair, unbiased, equitable and reasonable fashion.

In respect to dot point two, the Guidelines are to be used as a starting point from which to research further information, or to seek expert or legal opinion.

Objectives

The Guidelines have two broad objectives:

· firstly, to provide a framework by which Superintendents can develop or enhance sound project and contract management skills; and 

· secondly, to commence the introduction of: Best Value, quality assurance practices and to standardise project and contract management practices between all Superintendents and his or her Representatives, and to assist them to make contracting a profitable and rewarding experience for Council and contractor alike.

Dictionary

The following words or phrases have the meanings ascribed to them in this Manual.

“contract management” is the administration of the contract, and directing the contractor pursuant to the letter of the contract.

“directions” by the Superintendent includes any agreement, approval, authorisation, certificate, decision, demand, determination, direction, explanation, instruction, notice, notification, order, permission, rejection, request or requirement which the Superintendent may, subject to his or her written authority (delegation), make, give or issue pursuant to the provisions of the contract.

“project management” is the general management of all contractors committed to a project in a manner which ensures that it is completed, as a worst case scenario, ‘on time and cost’, and that the desired (final) ‘outcome’ required by Council is achieved.

“the Council” means the City of Greater Dandenong, and where contextually relevant means ‘the Principal’.

“the Principal” is the Council or a Council nominated representative.

“the Superintendent” is the person appointed by the Principal to superintend (administer) the execution and administration of the contract, and to supervise the contractor(s).

“inspection” is not limited to works relating to construction or physical asset maintenance. It includes the formal examination of outcomes and processes in the provision of services under contract.

The Superintendent

Role and Requirement

The Superintendent is the Council’s legally appointed representative.  It is his or her task to administer the contract on behalf of the Council in a reasonable, honest, fair, skilful and equitable way.  This is achieved by having regard to, and enforcing, the rights and obligations of both parties set out in the General Conditions and the Specification.

The Superintendent must decide matters and resolve disputes based upon the contract, and not upon extraneous and irrelevant management or policy considerations.

Without prejudicing the rights of the Principal or Contractor, the Superintendent must manage the contract so as to achieve the desired outcome for the Council, by always taking into account the entitlements of the contract.
Directions and Limitation

The Superintendent can only give directions pursuant to the provisions of the contract, and within the powers delegated to him or her.

Duties of the Superintendent

Generally

Often it will be the alleged mal-administration of the contract by the Superintendent that is the fertile ground for successful claims against the Council by the Contractor.

The Superintendent must make assessment determinations independently of the desires of the Principal (eg. Payment claims , time or variation determinations, in contrast to situations where the Superintendent may be carrying out the Principal’s instructions.

It is the responsibility of the Superintendent to ensure that clarity, certainty, identification and evidence are essential features in the due and proper administration of a contract.

The Duty of Fairness

The Superintendent must form his or her opinions and exercise his or her discretion according to the fundamental contractual aim of the Council and the Contractor, their respective rights and interests, and the particular facts and circumstances of the project at the relevant time.

The Superintendent must make decisions that are professional, careful and even-handed.  Decisions made must be honest, fair, reasonable and possibly in good faith.

The Superintendent must not act or give directions under dictation (duress by third parties or, in relevant situations, senior management or political pressure).

Liability

The Superintendent must be alive to the fact that they accept the liabilities of any person who follows a skilled calling.  The Superintendent is bound to exercise due care, skill and diligence, they are not bound to possess an extraordinary degree of skill or the highest professional attainment.  But they must bring to the task undertaken the competence and skill that is usual among Superintendent’s practising as a Contract Superintendent.

In the preceding paragraph the word due is significant.  The yardstick for measuring what is “due” is of course the reasonable, competent, skilled and diligent Superintendent who is practising as a Contract Superintendent.

The liability of a Superintendent can arise in either or both contract or negligence, and a duty of care is owed to the Principal, the Contractor and third parties.  It is owed for an indeterminate period.

Be aware that the Principal is liable to the Contractor for the Superintendent not acting in accordance  with the requirements of the Contract.

The Role of the Superintendent (by stages)

Design

· Council should avoid haste in calling and/or deciding tenders. “Fast tracking” is always beset with potential difficulties.

· It is inadvisable for the Superintendent to prepare the plans, designs or specifications.   Other Officers of Council, or others engaged by Council should perform this role.   The risk involved in the Superintendent preparing the plans etc is that the Project becomes his or her “baby” and losses of objectivity in its management is often the consequence.  Further, the Superintendent cannot delegate the design role during the contract, and especially not to the Contractor.

· The intended Superintendent should ensure that the plans, designs and specifications are precise, capable of enabling tenderers to suitable quantify their tenders, and of being clear enough to enable the Contractor and the Superintendent to have minimal ambiguities and difficulties arising in the subsistence of the contract.

· The Superintendent should be aware of work left to be performed by the Tenderer/Contractor or any other person or organisation in the finalisation of design.

Tenders

· The invitation to tender must specify the form of contract proposed to be created between Council and the Contractor.

· The tender should also be specific in providing plans specifications etc.  The General Conditions and specification must provide certain and measurable performance standards—aim for certainty at all times—this will ensure that ambiguity is eliminated, or at least reduced to identifiable and measurable components which will enable the level of risk presented by uncertainty to be analysed, accepted, passed to the contractor or be rejected as unacceptable.

· The tender constitutes an invitation to others to treat,
 and it is up to the Contractor to make an offer to the Council which can then be accepted by the Council.

· The Council must be careful to reject/eliminate any conditions purported to be introduced into the contract by the Contractor.

· The Superintendent when requested to do so by Contracts Unit, should provide objective information pertaining to the past performance of the proposed Contractors, their management and their relevant supervisors/managers.

· The Superintendent should not play any role nor be seen to be playing a role, whether before or after the award of the tender, in the making of the decision on acceptance of the tender and should not express his or her view in that regard either publicly or by way of any recorded method.

Responsibility

It is the responsibility of the Superintendent to watch over the management and execution of the project.  Merely administering the contract process does not achieve this end.

These responsibilities directly affect:

· The financial and timely progress of the project.

· The final outcome of the project.

· The general performance and standard of the project.

· The speed and appropriateness of the resolution of disputes.
· The potential liability at law of the Council, Principal and the Superintendent in respect of any current claims during the course of the project and for an unlimited period into the future.

Superintendent’s legal position

· Council is liable regardless of whether the Superintendent is an employee or independent contractor, however, the Superintendent will (usually) be an employee of the Council.  Therefore, the general proposition is that (Council) will be vicariously liable for any act, error or omission committed by the Superintendent (whether employee or independent contractor)  and which arises from and in the course of his or her duties as a Superintendent—provided always that the Superintendent has not, amongst other things, acted beyond his or her delegated authority, committed a crime, or has acted with malice toward the Contractor.

· It is assumed that both parties enter into their contract with the intention to achieve something, and the definition of what they intended to achieve should be found in the Agreement itself.

· Like most long term agreements for major contracts there is a need for some mechanism to make those mutual promises work.  In short, this is the function of the Contract Superintendent.

· The Contract Superintendent generally needs to be able to apply organised knowledge and ability in serving the rights, duties and interests of the Principal and Contractor with integrity, honesty, fairness and usually, reasonableness.

· The Contract Superintendent’s Role is a demanding and difficult one.  Apart from his or her duties to both Principal and Contractor, they have a duty to the achievement of the aim of the Contractor.

· The Superintendent must be true and fair to five masters:

· The Council;

· The Principal;

· The Contractor; 

· The Contract; and

· Themselves.

· Although the Superintendent is entitled to consider Council policy, they are not entitled to be controlled by it; and on the contrary, they are subject of the implied term to exercise his or her discretion according to the rights and obligations of each party to the contract and the contract itself.

· Failure by a Principal to sufficiently reconcile the Superintendent’s powers and duties, often gives rise to dispute.

Practical

The Superintendent has a dual function of Contract Administration and Project Management.  Both of these functions are quite independent although both work together.   Contract Administration requires adherence to the terms of the contract and performance of the contract and its administration in accordance with the terms of the contract.

Additionally, it is important that records are, “made to document and facilitate the transaction of business and captured into recordkeeping systems” of the same standard requires records to be accurate and to correctly reflect what was communicated, decided or actioned. This includes minutes made at meetings, consultations and deliberations involving the making of decisions (especially discretionary decisions) and any directions given by either party to the contract. These records need to be kept on the corporate Objective contract file.

Project Management requires the management and supervision of the practical project itself and the adaptation and decision making process required for the ongoing project development to be administered in accordance with the provisions of the contract.

A Project can be efficiently and successfully administered but can become a total disaster both financially and legally if it is not managed and supervised pursuant to its relevant contractual provisions.  For example:

· The Principal has promised to provide a mechanism to make the contract work. This mechanism is the Superintendent. 
· The Superintendent’s role is, to promptly:-

· ensure compliance;

· notify the Principal of defects and failure to comply;

· deal with extensions of time;

· deal with variations and extras to the contract;

· certify variations;

· ensure defects and omissions are identified and rectified;

· anticipate and endeavour to resolve disputes between Contractor and Council;

· conduct and conclude all relevant negotiations in regard to the ongoing project;

· certify progress (against the program) and payments.

Communication is vital.  Particularly in regards to the Superintendent’s general duty to notify, inform, alert and warn.

Limits

Assuming the contract provides for the appointment of a Superintendent, then notwithstanding that they are the Council’s Superintendent, the contract should also provide, and most contracts do provide, that the contractor is required to comply with the Superintendent’s directions given pursuant to the provisions of the Contract. 
Directions are usually required to be reasonable unless the contract indicates otherwise. All Directions must be confirmed in writing promptly. Ensure that any direction is consistent with the contract otherwise  it may give rise to a variation.
Superintendent’s directions include:

· Approval.

· Authorisation.

· Certificate.

· Decision.

· Demand.

· Determination.

· Explanation.

· Instruction.

· Notice.

· Order.

· Permission.

· Rejection.

· Request.

· Requirement.

For example and without limitation, the nature of the matters for the Superintendent’s attention usually comprise:

· The works or services in general;

· The general conditions of contract;

· Variations;

· Sub-Contractors;

· Suppliers;

· Rectification works;

· Insurances;

· Materials;

· Latent conditions;

· Site conditions;

· Minerals, fossils and relics;

· Statutory authorities requirements;

· Removal of persons, animals, insects;

· Re-execution of work or services;

· Opening up and testing of work;

· Postponement of work or services;

· Suspension;

· Practical Completion

· Final Completion Certification

It is important to allocate risk between Council, the Superintendent and the Contractor in each of the foregoing areas.

Approvals and variations

The Superintendent must:

· Ensure all approvals, variations and extras are in writing.

· Obtain costing on each approval, variation or extra.

· Ensure that the required standards are met.

· Ensure that the standards of the contract are not diminished.

Clarity, certainty, identification, and evidence are always paramount in the good due and proper management and administration of the contract.   If the Superintendent fails to follow the foregoing principles then he runs the risk of:

· incorporation of implied terms into the contract unintentionally;

· creation of collateral contracts having the effect of varying terms of the principle contract;

· arguments that they have waived or estopped his or her or the Council’s rights;

· potential claims that they or their Principal has engaged in misleading and deceptive conduct under the Trade Practices Legislation.

Duty of Fairness

The Superintendent must provide to the Contractor such information and in such manner and at such times as is reasonably necessary for the Contract or in order to enable him or her to fulfil his or her obligations under the contract.

Thereafter the Superintendent must exercise his or her powers and duties with:

· Consideration;

· Care;

· Skill;

· In a timely and reasonable way;

· Having regard to the relevant facts and circumstances of the project;

· The principles of natural justice;

· Careful and even handed;

· Not in the interests of any one party;

· General duty of fairness and duty to the contract.

Administration

· Liability to notify, inform, alert and warn Client of defects in works or services.

· Liability to advise as to defects liability periods.

· To calculate and certify liquidated damages.

· Obligation to enforce instructions given to contractor.

· Promptly certifying.

· Promptly making necessary decisions.

· Records should be made to document and facilitate the management of the contract 

Schedule of Rates

These should be specific so that all parties and the Superintendent can readily ascertain chargeable rates.

Other documents

· Must be relevant and assist the Contractor.

· There must not be any conflict or ambiguity.

Interpretation of Contract Documents

· Ambiguity should be avoided—Courts will not re-make the contract for parties where there is ambiguity or uncertainty (and where doing so will enable the agreed obligations to be performed).

· Documents should be co-ordinated so that ambiguity is avoided.

· Courts will ignore meaningless clauses.

· Where there is ambiguity in interpretation of clauses, a Court will prefer to read the clause against the party who introduced the clause into the contract, and therefore, in most instances will interpret against the Principal and Council.

Amendments or Deletions to Contract

Any amendments or deletions should be made by a separate signed and dated document, or if there is no alternative, by entry upon the original document with signatures and date endorsed thereon.

And, for clarity, any approved variation (including a direction) will amount to an amendment to the contract.  So it is very important that all variations (and extras) are approved by the Client and authorised in writing by the Superintendent.

A Contract Variation is:

· A change in the contractual; term; or

· An alteration, whether by addition or omission to the work which the Contractor is required by the Contract to perform.

An Extra to the Contract is:

· Works which were not contemplated by the parties at the time of execution of the Contract, and are not provided for.

THE CONTRACT DOCUMENTS

Control of preparation of contracts

Use appropriate General Conditions of Contract. Do not use industry standard documents (e.g. AS 2124 or AS 4000 etc) for every contract that comes along.
 Please note that Greater Dandenong has its own set of special conditions for the AS 2124 Contract. These conditions may require variation depending on the characteristics of the particular project.

· Prepare master list of primary features to appear as fundamental conditions in contract.
· void adopting inappropriate precedents.
· There are well prepared industry contracts available but do not adopt them without careful review.

· Do not have proliferation of associated documents.  Prepare one master document, which incorporates contractual terms and makes references to subsidiary or annexed documents. Each subsidiary or annexed document must be referred back to the master document.
The following is a complete list of the General Condition of Contracts currently in use at Greater Dandenong.

AS2124 - Construction Contract (with CGD special conditions)

AS4905/06 – Minor Works

AS4902 – Design and Construct

AS4910 – Supply of Equipment with Specification

AS4911 – Supply of Equipment without installation

Consultancy – Short Form (Engagement of Consultants – CIE Legal

Short & Long Form Contacts - Maddocks
Conditions of Contract

· Key elements in a Construction Contract
· Commencement date

· Completion dates – practical completion, final completion (after expiry of the defects liability period)

· Standard and quality of materials

· Site preparation and management

· Risk management plan

· OHS plan

· Environmental plan

· Actual progress compared to planned progress

· Conformity with drawings and specifications

· Reporting requirements

· Termination rights

Key elements in a Service Contract

· Quality and timeliness of service

· Conformity with standards set in the contract

· Reporting requirements

· Budget compliance and variance reporting

· Risk management plan

· OHS plan

· Environmental plan

· Actual progress compared to planned progress

· Termination rights

Key
Specifications and Drawings

The Specification and associated documents are the implementation end of a contract.  They may specify and provide design, standards, levels of service, detail, drawings and workload description and indicators for the Contractor to prepare the tender response and costing.

Whilst the “general conditions” can be thought of as the ‘rules’ by which the contract will be undertaken and managed, the Specification sets out the precise nature and character of the work to be performed, and of the standard and quality of work required to be delivered by the Contractor.

The Site

The site is a fundamental term of the contract.  And this is so whether the “site” is a construction site or a premises (for example, a defined building, land, or facility etc) from or at which a community service will be conducted or provided.  It is critical that the site provided for in the contract is reasonably fit for the purpose of carrying out or otherwise executing the contract.

· Superintendent should make himself or herself familiar with the site.

· Identify all patent defects.

· Imagine all possible latent defects.

· Anticipate reasonable and far fetched possibilities.

These things should be considered long before the time comes for a contractor to occupy or take possession of the nominated site.

Particular attention must be given to the likelihood of a site being environmentally contaminated.  Unless the contract expressly provides for the Contractor to make the necessary inspection and tests, the Superintendent, if they have reasonable grounds to suspect that a site is or may be contaminated, must immediately bring this knowledge or suspicion to the notice of the Principal.  It is for the Principal to determine what action is to be taken, and to direct the Superintendent accordingly.

Without being exhaustive on what things should or could be discovered by a diligent Superintendent:

· On construction sites it is well to remember the possibility that excavation work may weaken, undermine or cause the collapse of adjoining property or building support. 

· With premises that are given over to community services such as, for example, ‘Meals on Wheels’, libraries, art galleries, child care centres, and family day care etc, it is important that unless the contract expressly provides for the contractor to make the premises fit for purpose before commencing to perform the contract, then the premises must be reasonably fit for purpose before the contractor takes possession. 

Indemnity and Insurance

Insurance is a sophisticated way of financing (by obtaining indemnity from the insurer) the potential for defined risk which may happen during the subsistence of a particular contract.  Insurance is a mechanism to protect the Council’s people, assets and earnings: it can be extended to protect other people, such as the contractor—however, this can usually only be done under strict (and very stringent) conditions.

The requirement to provide for insurance of a contract in the contract documentation is not the function of a Superintendent—that is the responsibility of other people who are responsible for preparing the contract documentation.

However, it is critical that the Superintendent possess a good working knowledge of the general principles of insurance, and about the insurance policy requirements relevant to the particular contract on foot.

Whilst it is possible to have some insurance clauses “common” to all contracts, it is very important to remember that the character and nature of each contract may well have significantly different risk exposure.  Therefore, it is very likely that each insurance policy will have very different terms and conditions, coverage, levels of indemnity, exclusion and exemption clauses etc.  

As the Superintendent, you must always be alive to the fact that each contract will have different insurance requirements.  

One of the very first things you must do on being appointed as Superintendent to a contract is to meet with and discuss the contracts insurance requirements with Council’s Risk Management Co-ordinator.

The Principal will often insist on being named as an insured on the insurance policy of the contractor. Negotiation will then focus on whether the principal should be a ‘named insured’ included as an ‘interested beneficiary’ or simply ‘noted’ on the policy. The contractor will usually prefer to have the principal’s interest merely ‘noted’ on its policy. What does this mean for the principal and how is it different to being named as an insured or a beneficiary?

Named Insured:

Being a named insured means that you are a party to the insurance contract, can give and receive notices and make a claim and enforce the policy directly against the insurer.

Third Party Beneficiary:

The key differences between being named an insured or being listed as an interested party is not a party to the insurance contract and cannot receive and give notices under the policy. But this does not impact on the interested party’s right to recover under the policy. The right of a person specified as an interested party to claim and enforce the policy (as a third policy beneficiary) is enshrined in both common law and statute.

The Insurance Contracts Act 1984 provides a person who is not party to the insurance contract but is specified as a third party beneficiary, with a right of recovery in accordance with the insurance contract.

Noted:

A person whose interests are ‘noted’ on a policy is not necessarily entitled to claim under that policy. The notation serves to put the insurer on notice that someone else has an insurable interest. The precise wording and surrounding circumstances become relevant in determining whether the insurance provides a benefit to a party merely “noted” on the policy.

Knowing the differences when negotiating is essential to ensure adequate protection of your interests.

Indemnity

An indemnity constitutes an undertaking by one party to protect the other against claims by third persons and also to compensate the other party for particular losses which that party might suffer.

Guarantee

A guarantee is a promise by one party to meet an obligation of another party, especially a financial obligation.

Insurance

Insurance is an indemnity provided by an insurance company to meet any losses suffered by an insured party.

Building operations are fraught with considerable risk to life, limb and property. Some services have similar level of risk. Accordingly, the allocation of risk between parties involved, and the obtaining and maintenance of insurance by all parties is of critical importance.

The Superintendent should ensure that:

· The contract allocates risk between the Principal and the Contractor.

· The Principal and the Contractor are properly insured in respect of those areas of risk allocated.

· They consider and, if necessary, identify other areas of risk which require attention and insurance.

The Superintendent must liaise with, and seek the advice of, Council’s Risk Management Co-ordinator on all matters of insurance concerning policy conditions, terms and adequacy of cover and wordings, levels of indemnity, levels of deductibles, and incident or claim notification.  

Claims and incidents
 must be notified to the Risk Management Co-ordinator as soon as the Superintendent (or his or her delegate) becomes aware of a claim or incident.

The Superintendent should be familiar with the insurance policies applicable to the contract and especially:

· Inclusions/Exclusions;

· Full disclosure of material risk, and the disclosure of new or increased risk; 

· Notice requirements to the insurer;

· Instructions to staff not to make admissions and to otherwise comply with the insurance policies.

Properly drawn insurance clauses in construction contracts should ordinarily address five contingencies:

· The need to insure the works against insurable damage prior to practical completion.

· The need to insure against claims by members of the public.

· The need to insure against claims by employees who die or are injured by reason of the performance of the works.

· The need to insure against breach of professional duty (professional indemnity).

· Exclusion and Hold Harmless clauses protecting the Principal and Council against any legal liability arising from the acts, errors, omissions and commissions of the Contractor and any other third party and whether or not that Contractor or third party is at fault.

Insurance of the works is ordinarily affected under a contract as a special ‘construction risk’ policy.

Good contract management necessitates that the particular details of the policy be set out clearly in the main or head contract documentation.  

It must be clear what the extent of cover is, as it is usually required by the contract documents to extend to all Sub-contractors and other Contractors engaged in the project.   This way the policy should guard against the overall cost of the project being increased as a consequence of Sub-contractors or others taking out cover against risks already covered under the Contractors policy.  

However, the question of insurance coverage, the extent of cover required and the level of indemnity must be discussed with Council’s Team Leader Risk Management and OHS prior to insurance cover being taken out.

RISK MANAGEMENT

Generally

Please pay particular attention to this very important part of this manual.  

If you don’t take risk management seriously you can expect that the contract (or contracts) for which you are responsible will probably suffer loss—and this loss may involve injury to people
 and/or damage to property.  And the consequences to you, as the responsible Superintendent, may be profound.

Risk, occupational health and safety and environmental management is not about “Rocket Science”: It’s about complying with statutory obligations, and common law standards of care (and ensuring compliance from the Contractor and others for whom you are responsible)—and sound, first principled, professional management practice.

Risk management is not limited to the mere identification of existing risks.  It extends to the conceptualisation of all current and future (reasonably foreseeable) risks which may be incidental to the project in hand and calls for careful preparation of a management program to deal with those risks.   

A Superintendent should ensure that an adequate risk management program is prepared for each project.   They do not need to personally prepare the program, but any such program will embrace physical, financial, environmental, safety, personnel and other aspects.

Council’s Team Leader Risk Management and OHS is available to provide expert support to assist the Superintendent to ensure that the Contractor prepares and implements a risk management plan relevant to the contract.

Council policy and strategic asset and service management plans

As in any aspects concerning administration of the contract, the Superintendent must take into account Council’s policies in respect of risk management in so far as they impact upon the particular project, or in respect of projects generally of that nature.  The preparation, adoption and implementation of a risk management plan is part and parcel of first principled management practice. 

Council has minimum standards in respect of the management of all physical assets for the delivery of all municipal services. These standards play a pivotal role in the strategic and operational risk management process by establishing codes of practice and standard operating procedures in all contract documents under these specific names.  

It is therefore critical that you ensure that the Contractor rigorously complies with the Conditions of Performance and qualitative and quantitative measurements set out in the specification, and that the procedures set out in the codes of practice and standard operating procedures are complied with.

As much of Council’s legal liability protection program is dependant upon the Contractor complying with the contract General Conditions, Specification, codes of practice and standard operating procedures (and other relevant documents)—your role is vital for the successful management of risk and legal liability exposure. 

Risks

Identification 

Upon the identification of circumstances which might give rise to a risk, the Superintendent as Council’s nominee, should immediately direct or take
 safety measures subject to Council’s policy and Statutory requirements.

Dealing with risks

Upon becoming aware of a risk, Council is obliged to:

1. remedy that risk,
 or

2. take steps to prevent injury occurring as a result of that risk,
 or

3. warn against the risk.

If Council is not able to remedy, then it should prevent, and if not able to prevent, then it should warn, at least until it can remedy.  But a word of caution: A particular risk may be so inherently hazardous that the only option is to eliminate it, or to prevent people from coming into contact with it.

Council is at liberty, and in many respects has introduced policies to deal with risks once they are disclosed.  

However, in a dynamic project environment, the Superintendent should always be aware of risks arising and should ensure that they refer the risk to the appropriate party, be it the Contractor or the Council, and keeps written and dated records of that referral.

Safety measures

Most safety measures are well known.

However, apart from remedial work that removes the risk, they may comprise:

· Preventive construction (whereby access to the risk is physically prevented), or

· Prohibition/warning, (whereby signs and barriers are erected either prohibiting access or warning against access), or 

· a dangerous activity (such as entry, not wearing a safety helmet, not wearing gloves etc.).

In any event, once the risk is identified, “appropriate” safety measures must be used or deployed, otherwise the employer (and potentially managers and employees of the employer) are susceptible to being sued for damages, and prosecuted for criminal penalties.

Model Safety Measures

Safety measures are being continuously researched and developed by Council.  Safety measures are published by various peak professionally recognised bodies, and statutory authorities, such as WorkSafe, prepare and publish industry and/or specific codes of practice the use of which are either prescriptive or to be used as guidelines.  Standards Australia also publishes safety standards, many of which are called up in legislation as prescriptive safety measures.

Most MSM’s will be directly linked to the contract Specification and/or Code of Practice or Standard Operating Procedure.  Most MSM’s will be developed against each relevant Activity in the Specification, or against a particular requirement in a Code of Practice or Standard Operating Procedure.

Importantly, from a contractors viewpoint, each MSM will represent the minimum set of safety measures for a relevant Specification Activity, Code of Practice, Standard Operating Condition, circumstance or operational condition.  

It is the Contractor’s responsibility, before (or when) applying the particular MSM, to consider whether or not they need to do more than is set out in a particular MSM—but the Contractor must not, without sound reasoning,
 erect safety measures at a lesser standard than is stated in a particular MSM.  

And even where an MSM calls up mandatory statutory safety measures, this same decision-making process applies—but in the case of statutory safety measures, the Contractor must ensure that any departure from the MSM does not derogate from the statutory objective and intent.

The reason that the MSM’s are based on minimum criteria is because their application is designed about modelled (“general” or “average”) operational conditions.  This design philosophy accepts 

that the carrying out of an identical activity, process or service at different locations, or in and about different premises, will probably involve the Contractor encountering different conditions requiring a changed approach
 to the erection of safety measures.

Remember, the principal objectives of MSM’s are:

· to compliment Council’s statutory and common law obligations to provide a safe workplace and environment for employees, contractors, visitors and the general public;

· to create companion documents to compliment Codes of Practice and Standard Operating Procedures;

· to create a consistent and uniform corporate-wide approach to the application of safety measures;

· to create a common basis for risk management and safety measure compliance auditing;

· to enable all relevant employees and contractors to be trained and their competence tested and confirmed in the use of safety measures.

If you need any assistance to understand or enforce compliance with an MSM, you should contact the Manager – People & Procurement Services, the Team Leader Risk Management and OHS or the Occupational Health & Safety Consultant for advice.

Occupational health and safety

State legislation imposes onerous occupational health and safety obligations upon employers in regard to the safety of their workers and third parties concerning workplaces.

In a dynamic environment as a contract or project develops, risk to employees and third parties is extremely high.  The penalties imposed upon employers whether private or government or semi-government are extremely high and are imposed by way of criminal prosecution in the event of breaches of occupational health and safety requirements.

These duties cannot be delegated or transferred.
Financial liabilities for penalties cannot be insured and are a direct expense incurred by the employer, and penalties incurred by employees (and the Superintendent) are suffered personally and cannot be paid or otherwise suffered
 by Council.  Repeated offences by particular officers of employers can lead to criminal sentences.

The bottom line is that safety—or more correctly, the lack of it—directly affects the profitability of a contract:  A poor safety record will mean a poorly performing contract.  

And a Superintendent who doesn’t ensure that his or her contract is managed and conducted in a safe and socially responsible way will be replaced by a competent Superintendent—an unsafe contract is unacceptable.

Documentation

Possibly more than in any other aspect of contract and project management, documentation is essential in regard to all risk management activities.   

Not only is the original risk management and safety plan essential at the outset but records of any identified risk exposure and the responses thereto must be recorded for legal reasons.

In the event of any legal proceedings following an incident, lawyers and Courts have the benefit of hindsight and will seek to identify whether a risk was exposed and the extent of the response to the exposure of that risk.   

At the same time most proceedings will arise out of injury to a Plaintiff who will have the sympathy of the Court.

Unless well-kept documentary evidence is available for presentation to the Court, the likelihood of the Plaintiff’s success is high. This could mean a substantial successful claim against the insurer, and also a substantial criminal penalty against Council and/or the Superintendent.

Remember that it is critical that “all due diligence” is (or can be an important aid in a defence) against prosecution for breach of statutory OHS obligations, and in successfully defending common law actions in negligence. Ensuring compliance with Council policy, legislation, General Conditions, Specifications, Codes of Practice and Standard Operating Procedures, and keeping records demonstrating compliance (and non-compliance), approved variations and extras, and the minutes of meetings are part and parcel of establishing that “all due diligence” has been taken by Council and/or by the Superintendent.

Further Corporate OHS information can be found on:- https://thesource.greaterdandenong.vic.gov.au/safety-health-and-wellbeing/ohs-and-risk-management
Records management – Contingent liability

It is your responsibility as Superintendent, to ensure that all of the necessary records are created, complete and accurate. These corporate records need to be kept on the appropriate Council Objective file to ensure they are not kept for a longer period than is legally required. If a legal case should arise, Council has a “contingent liability” to provide all records and/or files it currently holds (including electronic records) in response to a subpoena. This can become a costly and lengthy exercise for both the Records Management staff to locate all of the related records, then for our solicitors to screen all of the records prior to release. The annual records disposal plan conducted by the Records Management Unit will review all physical files due for destruction, and destroy them once authorised by the relevant Business Unit manager and the CEO.

ENVIRONMENTAL 

Generally

This part must be read in conjunction with the previous section on “Risk Management”.

The Superintendent should be aware of environmental factors impinging upon the project:

· At the outset,

· In the course of the project,

· Upon conclusion,

· In the long run.

At the outset

The Superintendent will need to take into account existing topographical, flora, fauna, historical, heritage, contamination etc aspects of the site and anticipate appropriate ways of treatment in each respect. Enquiries will need to be made as to whether any particular aspects have protection or preservation.

Anticipation of local and interest groups should be considered.

During project

Removal and disposal of waste generated by the works or services will need to be considered.

Introduction of new materials, compatibility and potential future contamination should be considered.

Upon conclusion and in the long run

Anticipation and attention to long term drainage, surface water flow, slip, growth of vegetation, contamination in respect of their affect upon the location and adjoining properties.

Environmental Management Systems Compliance (EMS)

There are substantial statutory environmental obligations imposed upon Council to protect and preserve its environment.

The Superintendent must ensure that the Contractor establishes an approved Environmental Management System at the outset to ensure compliance of the project with Council’s environmental policy, legislative and other reasonable environmental demands. Refer to Schedule 17 for guidelines.   This may require preparation of a report by independent consultants in consultation with the Contractor, Council and other interested parties.

Environmental control legislation

State legislation is in place in regard to a wide array of environmental factors including flora and fauna, spillage, contaminated land etc.   Breaches of the legislation give rise to criminal prosecutions against the responsible landowner, and Contractor, and possibly managers, directors and other officers of those entities on a personal basis.

Penalties imposed by Courts pursuant to this legislation are most severe and cannot be insured against.

Contract Management Process

General

A contract with a Contractor for a particular project is made in the commercial world, and accordingly, it is no excuse for a Superintendent or Council officers to permit the Council bureaucracy and Council delays to interfere in the progress of the contract and the project. It is important for all officers to be aware that Council just as much as the Contractor is subject to the conditions, time limits and penalties of the contract.

The Superintendent’s powers and responsibilities must be exercised quickly and fairly.

Variations

There are two types of change that may be made, the first to the actual contractual terms, and the second to the work that the Contractor is required to perform.   It is the second type that constantly arises.

 Generally speaking, the following rules ought to apply in any such determination:

a. An item specifically provided for in the contract was not an extra.

b. If the Contractor supplied material of a better quality than the minimum quality necessary for the fulfilment of the contract without any instructions - express or implied - from the owner to do so, he was not entitled to charge the extra cost as an extra.

c. If the Contractor did work, or supplied materials, not called for by the contract (plans or specifications) without either instructions - express or implied - from the Owner or the consent of the Owner, he was not entitled to charge for this additional work or materials as an extra.

d. If the Contractor did work, or supplied materials, not called for by the contract but on the instructions - express or implied - of the Owner, he was entitled to charge for such additional work or materials as an extra.

Power to Order Variations

In the absence of a provision in the contract reserving to the Principal, or the Superintendent, a power to direct alterations to the contract works, a Contractor will not be under any obligation to perform different or varied works.

Even where there is an authority to vary contained in the contract, an insistence by the Principal, or the Superintendent that the Contractor observe an order or direction which is not within the scope of that authority will in the circumstances of the case, constitute a repudiation of the contract.

The Superintendent has no implied authority to direct the performance of varied work.

Payment for extra works

Liability to pay

Any variation must have been approved by the Client and properly authorised by the Council or the Superintendent.
Such authorisation must have been in accordance with the provisions of the contract i.e. in writing signed by an authorised officer.

The Superintendent must be careful as to any final certificate for payment in the event that any variations are in dispute.

Disputes are determined by Arbitration pursuant to the contract. The Arbitrator is listed in the Contract Annexure or the details are listed in the Purchase Order Terms and Conditions.
Time

· The Principal must make the site available in a time that is sufficient for the Contractor to perform his obligations.

· The Contractor must carry out and complete the works or services within a reasonable time, and within any contractually specified times (subject to any unavoidable delays otherwise covered by the contract).

· The Principal is obliged to avoid interfering with the progress of the work or services by the Contractor, which would otherwise be cast upon the Contractor for failure to observe the time provisions.

· Any claim for extension of time by the Contractor will constitute an “alert notice”, and often the causes of delay will be multiple.

· The procedure for granting of extension of time should be specified in the contract and strictly adhered to.

· Once the Contractor protects himself or herself by warning the Superintendent, the onus shifts to the Superintendent and the Superintendent has to make a decision forthwith (subject to the contract).

· The Superintendent has a duty to properly examine the contract, its application and the facts, make a decision and promptly notify the Contractor.   He does have a wide discretion about whether the particular cause is sufficient to justify an extension of time.

· The Superintendent may give his or her certificate at any time until they has given the final certificate.   However, that does not protect him or her (vicariously the Principal and Council)
 from liability for damages in the event that they has given it too late in practical terms.

· The guiding fundamental philosophy is that the Contractor is entitled to know as soon as the Superintendent can reasonably and practicably decide whether or not an extension of time is to be granted.

Remedies available

The Contractor can be entitled to one or more of:

· Extension of time,

· Damages,

· Termination of contract.

Practical completion

Practical Completion of the works or services means that the state of the works or services has reached the stage whereby they are ready for use in all ways relevant to the contract and are free from minor omissions or defects That do not use or occupation of the works.
The contract should specify what constitutes practical completion
 and the effect of issue of a certificate of practical completion is to:

a. Release further funds to the Contractor;

b. Terminate any further liability in the Contractor for liquidated damages for delays not covered by extensions of time;

c. Transfer the risk of the property to the Principal;

d. “Trigger” the defects liability period; and

e. Terminate some of the Superintendent’s powers.

f. Release of retention or other security depending on the conditions of contract.

Payment Arrangements

General

The great majority of service and building contracts require progress payments, based upon progress claims by the Contractor.   Very few contracts are paid solely at the conclusion of the performance by the contract.

Payment procedures

Process payments by way of progress payments certified by the Superintendent.  Beware of:

A Purchase Order  must be raised for the total $ amount as specified in the Contract. When an invoice is received, a progress payment certificate will be raised and the invoice will be approved for payment which will then be drawn down from the previous remaining contract value.

When a Superintendent certifies a Contractor’s invoice, he/she recommends the invoice to be paid certifying that;

· The works, or stage of work, has been satisfactorily completed

· The invoice refers to work described in the contract or authorised variations / extras.

· The work has been performed within the agreed work schedule

· Variations, extras and deductions are consistent with directions given.

· The changes are consistent with amounts agreed to in the contract, including any price variations allowed.

Security of Payment
Building and Construction Industry Security of Payment Act 2002
The purpose of the security of payment legislation is to promote cash flow down the contracting chain. It does this in two ways. First, it contains a number of general protections for contractors. Second, it contains a mechanism for the (relatively) speedy recovery of progress payments.

Together with any Payment Claim under Clause 42.1, AS 2124-1992 Annexure Part B – Special Conditions the Contractor must:

(a)
give the Superintendent a statutory declaration by the Contractor or, where the Contractor is a corporation, by a representative of the Contractor who is in a position to know the facts declared, that all workers who have at any time been employed by the Contractor on work under the Contract have been paid all monies due and payable to them in respect of their employment on the work under the Contract; and

(b)
provide documentary evidence to the Superintendent that all workers who have been employed by a subcontractor of the Contractor have been paid all monies due and payable to them in respect of their employment on the work under the Contract, including without limitation all on-costs and like amounts; and/or

(c) 
provide such other evidence of payment of workers and subcontractors employed on the work under the Contract as the Superintendent may reasonably require.

General protections for contractors

Some of the general protections for contractors under the legislation are as follows:

Minimum interest rates on late payments. A claimant may claim interest on late payments at the rate set out in the contract, or the rate prescribed by the Penalty Interest Rates Act 1983 (Vic), whichever is the higher. The current penalty interest rate, as fixed by the Attorney -General, is 10% per annum (Note that this rate changes over time).

‘Pay when paid’ provisions are deemed to have no effect (section 13 of the Act). If the contract contains a clause to the effect that a payment to a contractor or subcontractor is contingent upon the head contractor or contractor first receiving payment from someone else, that clause has no legal effect.

Default payment terms

Where the contract is silent on payment terms for progress payments, the Act provides that a progress payment becomes due and payable 10 business days after a payment claim is made (Section 12 of the Act).

A statutory right to suspend work following non-payment

Note that this right only exists where there is an amount that has become due and payable (for example, following the principle’s approval of a progress payment) and where the claimant has given prior written notice of its intention to suspend.

The Act gives contractors a statutory right to receive progress payments. This right operates in addition, and parallel, to any right it might have to receive progress payments under the contract.

Progress Certificates

Most standard form contracts provide for an independent third party (an architect, engineer or superintendent) to have a role in contract administration, including in relation to payment claims. Usually this third party, commonly referred to as the ‘superintendent’, will be required by a contract to assess the contract value of the work undertaken, including any variations, and to issue a progress payment certificate for that amount. 

The issue of a progress certificate triggers an obligation on the part of the principal to pay the amount shown on the certificate. Progress certificates and payments made pursuant to them are generally ‘on account’ and provisional only and do not indicate acceptance of the work, nor do they prevent the principle from bringing a claim for defective work. The principal may dispute the content of a progress certificate, in accordance with the dispute resolution clause provided for in the contract.

Contract sum adjustments

Fluctuations of the project costs against the contract sum should be brought to account progressively on progress claims.

Careful attention must be paid to the contract in regard to adjustments involving:

· Rise and fall.

· Actual costs -v.- adjustments by formula.

· Variations Intra and Extra

· CPI adjustments where specified

· Progress Payments Certificates

Management Control & Reporting

General

The purpose of management control by the Superintendent is to ensure that the contract delivers the outcome desired by Council, that the services or works performed by the Contractor meet the time, cost and quality elements of the contract. 

The Superintendent must also ensure that Council has fulfilled its obligations stated in the contract. This will include making payments to the Contractor promptly and accurately, providing access, clarifying ambiguities promptly etc.

Management reporting provides the Superintendent with a summarised view of the status of the contract at a specific point in time, and Council management with a regular update on how the contract is progressing. It should include challenges that have arisen, and actions taken to overcome them. The information also allows Council management to take necessary actions to ensure the contract delivers the desired outcome.

Monitoring Systems

The Superintendent must have in place adequate monitoring systems to capture information for him or her to be satisfied that the contract will deliver all the outcomes specified in the contract. It is also important that the monitoring systems provide information in a manner that allows the Superintendent to act promptly to instruct the Contractor or other parties to rectify situations to minimise risks.

The extent and complexity of the monitoring systems must be appropriate for the contract. The resources required to capture and interpret data must not exceed the benefits the process can generate. The key measure is effectiveness. A thorough understanding of the key elements and outcomes of the contract is crucial in the development and implementation of effective monitoring systems.

Monitoring may include:

· a daily visit to locations where services are provided;

· the regular viewing of the Contractor’s diary;

· the programmed inspection of particular aspects of the contract;

· the periodic assessment of the quality and quantity of completed works or services;

· obtaining feedback from customers receiving the services;

· investigating the expenditure pattern, etc.

Another major area is the monitoring of:

· compliance with approved services or works programs;

· the Occupational Health and Safety plan;

· the Environmental Management Systems;

· Food Safety Plans;

· Quality Assurance Systems;

· any specified self assessment regime;

· the timely follow up actions on Contract Direction Forms, Non-Conformance Reports and other similar instructions issued are a critical part of the monitoring system. 

A good system of recording and synthesising the data must be in place to generate timely, meaningful and useful management information. This would include documenting the periodic assessments, client/customer feedback and other observations, for placement on the contract file.

Meetings

Meetings can be called to address specific issues. Where time to act is not critical, issues may be raised as agenda items for the next periodic contract management meeting. Issues require extensive discussion or negotiation and involve other participants may warrant specific meetings to be held. Venue of meeting can be in an office or on location of service delivery depending on specific requirements and available facilities.

In general, it is beneficial to the resolution of location specific issues when a joint visit is conducted as part of the meeting. In this instance, a meeting at the location of service delivery, or works, may be more appropriate. 

An alternative is to conduct the meeting in an office either before or after the joint visit. Conducting visit to location of service delivery or works prior to the meeting at the office provides the opportunity to include decisions made on location in the minutes of the meeting. Effective time management is critical to the success of meeting of a group of people in more than one location.

Review

The Superintendent must conduct regular review of the Contractor’s procedures and systems. This is to ensure that they are up to date and are effective in delivering the contract outcomes, and comply with all contractual and legislative requirements. 

The Superintendent must also review his or her procedures and systems to satisfy himself or herself that the systems and procedures in place are adequate to assist him or her to manage the contract effectively.

Review Procedures – Procedures include all documented activities and their sequences to ensure the services are provided efficiently, effectively and safely. Code of Practice, Standard Operating Procedures, Quality Assurance Process Maps, Emergency Response Procedures, Customer Requests/Complaints Handling, Processing of Contractor’s Invoices are among the major procedures requiring regular review. Most procedures are activity specific, as such, their importance may change as the contract progresses.

Review Systems – Systems are to be reviewed periodically to ensure that they are appropriate and effective to the execution and management of the contract. Systems may involve systems for collecting works or service requests and allocating requests to the

Contractor, Contractor’s systems for prioritising requests and controlling of request completion, systems for programming monitoring and assessing completed requests, systems for generating management information.

Review Reports – All reports from the Contractor must be reviewed to identify any factors or trends that may have potential adverse effect on the contract. Such factors or trends shall be addressed with necessary actions taken promptly to ensure all relevant parties fulfil their obligations and duties provided in the contract. This may involve issuing instruction to the Contractor, the Client or other parties. Advice from experts either from within Council or outside of the organisation may be required in some circumstances. The content of reports submitted by the Contractor must be verified with your records of monitoring and other information gathered as part of your contract management responsibilities. The Superintendent must scrutinise proposals or explanations put forward by the Contractor in the report before preparing his or her report to Council management.

Progress Reporting

The Superintendent shall prepare and submit periodic reports to inform Council management the status of the contract they are managing. This may be a monthly report in a format provided in Schedule 13. Council management may require reports at a higher or lower frequency.

Financial

Contract Expenditure against Budget Allocation (Period & Year to Date)

This item reports the amount recommended for payment to the Contractor against funds set aside for the contract in Council budget. It gives an indication of Council’s cash flow position for the reporting period and the financial year. The item can be broken down into specific categories to provide more detailed analysis to highlight areas requiring special attention.

Variation & Extras to Contract (Period & Year to Date)

This is an expenditure category rarely budgeted for and requires special attention. It covers activities resulting from a change of the condition or quantity of works.

You must closely scrutinise all requests by a contractor for a variation or extra.  Any variations or extra must be issued by the Superintendent in writing within his/her delegated authority, and no invoice is to be certified for payment unless supported by a written direction to the Contractor. All variations having impact on completion time, scope and budget must be approved by the Client.
If the value of variation or extra is greater than 10% of the original or current contract value, the Superintendent must obtain approval from the Manager, Director, Tender Board or Council who originally approved the contract.  

Whether or not a contractor is entitled to a variation depends on the contract wording.  Particular care must be exercised where the contract has been awarded on a “lump sum” whole of contract
 basis.

“Extras” must not be issued without the approval of the Client.  This stance is taken because an “extra” is something that was not contemplated by the Client when the contract was drawn up and let.  Therefore, as a general proposition, an extra is not necessary for the contract performance or outcome—in this context an extra can be considered as a luxury, not a necessity. 

Item Unit Cost Variance Analysis (Actual to Standard)

This item is not in the standard format in Schedule 13. This is particularly important for assessing efficiency of the Contractor.

Project Cost to Complete Analysis

This item is not included in the standard format. This measure is particularly important to contract based on Unit Rates and the quantum of works could not be ascertained accurately at the tender stage. It highlights to Council the funding required to complete the contract.

Delivery of the Contract

Progress

“Progress” is measured by the actual amount of works done or service delivered compared with an approved or specified program. This often extends beyond the goods and services specified in the contract. This may include the development of systems and procedures that enhance the delivery of the goods and services specified in the contract.

“Time to complete” analysis is important to ensure all requirements of the contract are met by the specified time. The Superintendent shall verify Contractor’s reported work progress and instruct the Contractor to expedite the works to meet the program where necessary. The progress of work determines the amount of payment due to the Contractor.

Other Performance Matters

Other important matters that can indicate how the contract is progressing include the Contractor’s response to contract directions and non-conformances, safety performance, personnel movement, etc.

Contract Hand-over Procedure

The Principal is required to inform the Contractor about any change in personnel managing the contract. This may arise from a change in the Superintendent’s role and position within the organisation, holiday, resignation, or other circumstances. 

The Superintendent shall notify the Manager — People & Procurement Services in writing as soon as they are aware of the impending change. It is important to include the date of the expected change and the person appointed to take over the role of the Superintendent or the Superintendent’s Representative in the notification. Tenders and Contract Unit is responsible to inform the Contractor about the changes. 

It will be necessary for the new Superintendent to confirm if there is any potential Conflict of Interest1 identified in working with the nominated contractor. 

It is the responsibility of the out-going Superintendent to arrange for a smooth transfer of contract management responsibility to the in-coming Superintendent. This will include ensuring that all contract documents and correspondence are filed systematically and all important issues and outstanding matters are documented in Schedule 18.  This Schedule is to be submitted to the Manager – People & Procurement Services prior to a hand-over meeting with the in-coming Superintendent. Handing over of all documents and clarification of outstanding issues shall form part of the hand-over meeting. 

Where practicable, the out-going Superintendent shall introduce the in-coming Superintendent to the Contractor during a contract management meeting. 

This arrangement will give the in-coming Superintendent a valuable insight and experience into the dynamic of all parties involved in the contract. When the change involves a Superintendent’s Representative, the Superintendent shall be responsible to ensure the smooth transfer of responsibility to the successor, and the Manager – People and Procurement Services must be promptly notified of the change.

1 Refer to Conflict of Interest – A Guide for Council staff October 2011

Contract Closing-off Procedure

The Superintendent is responsible for providing a summary of the contract at its conclusion. The Contract Performance Summary—Schedule 19, guides the preparation of the summary. 

The information provides Council management with a concise view of the performance of the contract and an insight into the major issues involved. 

This information also provides Council with the opportunity to learn from experience and implement continuous improvement to its specification, conditions of contract and contract management processes. 

The performance of the Contractor in the summary may be used as a reference material for future tenders evaluation.

Contract Auditing

In order to achieve accountability and identify opportunities for improvement, all contracts are subject to internal and external audits at any time by Council and other external parties. Audits are conducted at different levels and may cover all or selected aspects of the contract. The Superintendent and his or her representative/s shall co-operate in the audit processes. This includes presentation of records and other evidences as required, conducting joint visits to locations where services are delivered, responding to questions, etc.

Compliance Audit Report

The Compliance audit reports are initiated by the Contracts Unit when required. The audit will focus on potential OHS issues and whether requirements in the contract specification are being achieved. This can range from checking that footpath repair locations are left safe day/overnight with appropriate safety measures, office cleaning to checking that reserve, toilets and carparks are locked at specific time mentioned in the contract specs.

The audits are usually requested by the CEO, Director or in some cases the Councillors as they have received resident complaints about various issues. The audits can also be actioned on internal business units, i.e. grass cutting. The Contacts Unit does not action audits against any building construction works. 

The Contract Management Unit will issue a “Compliance Notice” to the Superintendent when an audit identifies a non-compliance. 

The Superintendent is required to return the completed form detailing the proposed corrective action and implementation time frame.
Appendix

Some schedules may not be relevant to the contract that you are managing. You will need to determine which ones are relevant to the contract and the issues that you are addressing.

Schedule 1 – Contract Commencement Certificate

Schedule 2 – Features of Contract Management Plan

Schedule 3 – Contract Inspection Record

Schedule 4 – Occupational Health and Safety Guidelines

Schedule 5 – Sample of Contract Management Meeting Agenda

Schedule 6 – Contractor’s Monthly Report

Schedule 7 – Contractor’s Diary

Schedule 8 – Contract Direction Form

Schedule 9 – Non-Conformance Report

Schedule 10 – Show Cause Notice

Schedule 11 – Contract Variation/Extra Record (Online Form)
Schedule 12 – Extension of Time Advise

Schedule 13 – Superintendent’s Monthly Report

Schedule 14 – Certificate of Practical Completion

Schedule 15 – Final Certificate

Schedule 16 – Application for Return of Contract Security (Only Form)
Schedule 16A – Application for Return of Contract Security for Practical Completion (Online Form)

Schedule 17 – Environmental Compliance (Planning) Guidelines

Schedule 18 – Contract Hand-over Notice

Schedule 19 – Contract Performance Summary (Online Form)
Schedule 19 – Contract Performance Summary Prior to Extension (Online Form)

The above listed Schedules can be found in the Source
https://thesource.greaterdandenong.vic.gov.au/contract-management-manual-and-schedules
SCHEDULE 1 : CONTRACT COMMENCEMENT CERTIFICATE         Page 1 of 1

	Council Resolution No.
	
	Contract Number
	

	Contract Description
	

	Contractor
	

	Commencement Date
	
	Expiry Date (incl. Extension)
	

	Superintendent
	
	Date Sup’t Appointed
	


	Action
	Responsibility
	Certified

	Insurance Policies / Certificates of Currency
	
	

	WorkCover sighted & approved by Risk Management
	Tenders & Contracts
	

	
Public Liability
"
"
"
"
"
	Tenders & Contracts
	

	
Professional Indemnity
"
"
"
"
	Tenders & Contracts
	

	
Vehicle / Plant Cover
"
"
"
"
	Tenders & Contracts
	

	Guaranties / Securities
	
	

	Bank Guarantee, Insurance Bond or Cash (Cheque)
	Tenders & Contracts
	

	
Other – specify
	
	

	Contracts
	
	

	
Company status checked
	Tenders & Contracts
	

	
Contracts signed by Contractor
	Tenders & Contracts
	

	
Contracts sealed by Council and copies distributed
	Tenders & Contracts
	

	Qualifications
	
	

	
Quality certification sighted
	Tenders & Contracts
	

	
Licences sighted
	Superintendent
	

	
Other – specify
	
	

	Contact details provided
	
	

	
Contractor
	Superintendent
	

	
Contractor’s Representative
	Superintendent
	

	Plans
	
	

	
Work plan agreed to
	Superintendent
	

	
Quality plan agreed to
	Superintendent
	

	
Safety plan approved by OHS Consultant
	Superintendent
	

	
Site risk analysis approved by Risk Management
	Superintendent
	

	Environmental Plan approved by Environmental Officer
	Superintendent
	

	
Project Control Group identified
	Superintendent
	

	
Joint site visit completed
	Superintendent
	

	
First contract meeting held
	Superintendent
	

	
Management plan presented
	Superintendent
	

	
Invoice/payment process agreed
	Superintendent
	

	

All issues resolved
	Superintendent
	


SCHEDULE 2 : Features of Contract Management Plan
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Please refer to next page for more information.
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SCHEDULE 2 :. Features of Contract Management Plan
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1.
Contract Initiation

· Contracts Signed

· Commencement date/site handover established

· Insurances confirmed

· All administrative matters addressed, e.g. contract names, numbers

· Contract Superintendent and Contractor introduced by Council Officer from Tenders and Contract Unit. Role of each explained and confirmed

· Transition Plan, Work Plan, Quality Plan agreed and finalised

2.
Contract Management Meeting

· Membership established (At least comprise Contract Manager, Contractor, Contractor’s Representative, Councils OHS representative.

· Appropriate members of the Project Control Group shall be invited to the relevant Contract Management meetings.

· Refer to Schedule 4 for suggested agenda items.

3.
Contract Deliverables

Managing the Contract by:

· Approvals and documentation

· Monitoring and recording progress against performance measures

· Completion of monitoring records

· Cost Control and reporting (at least monthly)

· Monitoring and directing compliance with contract and legislative requirements

· Ensure site and surrounds are safe
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· Ensure codes and practices are met

· Recording all Directions, Approvals and Authorisations given

· Ensure currency of insurances

4.
Progress Claims

Throughout the contract manage the payment of progress claims, paying only for work completed in accordance with the contract, ensuring evidence of progress is obtained.

5.
Practical Completion

Ensure that this is done fully, accurately and only where all conditions are satisfied.

6.
Maintenance Period

· Ensure maintenance and operation manuals are handed over and are complete and useable.

· Ensure ongoing contract and responsiveness during maintenance period.

· Record and report on all activities within this period.

7.
Contract Finalisation

· Contract Superintendent completes all necessary documentation including Contract Performance Report.

· Contracts Unit ensures all contract finalisation actions are completed, e.g. Bank Guarantees released, bonds returned, letters of completion, appreciation, etc.

· Contractor to hand over Contractor’s diary.

· All Contract Management documents to be labelled and delivered to Records.

SCHEDULE 3 : Contract Inspection Record
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	Contract No.: 
	Contract Inspection Ref. No.CIR……………….

	Contract Title: 
	Name of Inspector: 

	
	Date & Time of Inspection: 


Note: This proforma is to be used as a guide only. Contract Superintendent or Representative will need to supplement it as necessary.  Information to be filed in Contract File.

Reason for Inspection/Programmed/Complaint/Request/Others (Ref. eg. Merit No.)

____________________________________________________________________________

Location/s: ___________________________________________________________________

Items / Aspects Inspected / Observation / & Comment __________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Observations and comments on other aspects of contract compliance.

__________________________________________________________________________________________________________________________________________________________________________________________________________________

______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
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Contractors Representative/met:__________________________________________

Other participants: ____________________________________________________

Requests / Information from Contractor: ____________________________________

__________________________________________________________________

__________________________________________________________________

__________________________________________________________________

Instructions issued by the Inspector to Contractor: (eg. Non-Conformance Report; Contract Direction Form etc.)

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

Other information / action taken (eg. Feedback to customer)

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

______________________   ____________________   _________________

  Name of Inspector                            Signature                               Date

SCHEDULE 4 : Occupational Health and Safety Guidelines
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There are three components of OHS:-

1.
Contract Initiation

2.
Daily Operations; and

3.
Monthly reporting.

1.
Contract Initiation


(a)
Provision of a safety plan by the contractor which includes as a minimum:-

(i) risk assessment of contract activities;

(ii) ensuring processes to comply with legislation, codes, contract documents, and the safety plan;

(iii) process to induct employees into the OHS procedures of the work group and to retain currency throughout their employment;

(iv) process that ensures periodic revision and amendment of the safety plan;

(v) process to ensure safe introduction of new plant/equipment/work methods;

(vi) ensuring that suitable systems and procedures are in place and the workplace is appropriately established;

(vii) monitoring conformance with safe work procedures and risk assessment control measures;

(viii) review of co-ordination and notification systems operating at the workplace.

 SCHEDULE 4 : Occupational Health and Safety Guidelines

                                                     Page 2 of 4

2.
Daily Operations


The following list is a guide to the Contract Manager’s expectations of OHS matters which will be continually monitored and actioned by the Contractor.  Contract Managers, as part of their role, will be looking for documentation and practices that substantiate an active safety plan.


(i)
Regular review of Contractor health and safety documentation.  This may involve review of:-



-
induction records



-
plant maintenance/inspection records



-
health and safety inspection reports



-
risk assessment documents



-
employee training/competency records



-
safety meeting minutes


(ii)
Undertaking regular inspection to check compliance with health and safety procedures, considering:-



-    legislative requirements



-    conformance with Risk Assessment control measures



-    conformance with Health and Safety Plan



-    conformance with Council health and safety policy and procedures



Note:  This does not replace the contractors responsibility to assess risk and take appropriate safety action.
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(iii)
Providing Contractors with advice on unusual or unexpected risks and feedback on areas of non-compliance.  This may arise from: -


-
inspection/monitoring undertaken by Council



-
observations or reports from other parties



-
Council experience from similar contracts


(iv)
Reviewing Contractor health and safety performance.  This may include review of: -


-
accident/incident reports



-
third party reports or complaints

· review of monthly OHS performance reports


(v)
Ensuring that corrective action is taken where non-conformance is identified by: -


-
issuing of non-conformance report



-
reviewing and confirming that correction action implemented



-
issuing formal notice (i.e.: Contract Direction Form Schedule 5) when action not taken within reasonable timeframe.


(vi)
Incorporating health and safety issues as part of regular contract review meetings.  This may include: -


-
health and safety as an agenda item



-
safety inspections/monitoring undertaken after/before meetings



-
health and safety issues considered as high priority in relation to overall contract performance.
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3.
Monthly Reporting


The OHS section of the monthly report is to contain such relevant data as to give an accurate assessment of the currency and effectiveness of the safety plan and safe work practices.  Examples of what to include are: -

(a)
Date of last review of safety plan (mandatory)


(b)
Evidence of staff safety induction and currency (mandatory).


(c)
Safety inspections/monitoring (mandatory).


(d)
Procedural audits.


(e)
Risk assessments of work location.


(f)
Accident record.


(g)
Non-conformances with safety plan and corrective action taken.

SCHEDULE 5 : Sample of Contract Management  Meeting Agenda
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	Contract No.
	File No.
	Contract Management Meeting

Ref. No: CMM……………….

	Contract Title: 
	


	Date of meeting: _______________
	Time of meeting: ________________

	Venue of meeting: _________________________________________________

	Present: ___________________________________________________________

	Apology: ___________________________________________________________


1.   Confirm minutes of last meeting.

2.         Report on issues outstanding from last months meeting.

3.       Comment on contractor’s monthly report.

4.        Financial status of contract.

5.        Progress of work.

6.        Factors affecting Contract performance.

7.        Status of Contract Direction Forms & Non-conformance Reports.

8.         Status of all variations.

9.          Status of all extras.

10.          OHS matters

11.           Environmental matters.

12.           Requests from community / complaints.

13.           General Business.
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	Contract No.

	Contractor’s Monthly Report Ref. No.: CMR

	Contract Description:

	Date


Contractors’ Monthly Report 
______ 

Financial
	
	Monthly invoice
	Cash Flow Projection  ( if applicable)
	Monthly Variance
	Monthly % Var 
	YTD invoice
	YTD projection
	YTD Variance
	YTD % Var

	Lump sum


	
	
	
	
	
	
	
	

	Schedule of rates
	
	
	
	
	
	
	
	

	Provisional sums
	
	
	
	
	
	
	
	

	Variations & extras
	
	
	
	
	
	
	
	

	Other


	
	
	
	
	
	
	
	

	TOTAL
	
	
	
	
	
	
	
	


Explain any difference between invoiced amount and cash flow projection (if applicable)

How these differences will be rectified?

Work

Compare work completed this month and work completed to date with the work plan.

(use a table or similar to show progress if applicable)
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Explain any differences between work completed and the work plan.

What will you do to make sure the work is completed by the agreed date?

Variations to contract

	Variation number
	Progress
	Comments

	
	
	

	
	
	

	
	
	


Matters requiring attention this month

Key milestones / targets for the coming month

Changes in personnel

List the names of people introduced to the project this month.

	Date started
	Name
	Position
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List the names of people leaving the project this month.

	Date left
	Name
	Position

	
	
	

	
	
	

	
	
	


Non Conformance Report / Contractor Direction Form

NCR/CDF received this month

	NCR/CDF number
	Explanation
	Strategy to rectify

	
	
	

	
	
	

	
	
	


NCR/CDF closed off this month

	NCR/CDF number
	Date of closure
	Completed to Specification (Yes/No)

	
	
	

	
	
	

	
	
	


Outstanding NCR/CDF

	NCR/CDF number
	Explanation
	Strategy to rectify & expected date to comply
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Safety

What incidents/accidents have happened?

	Date 
	Description of incident
	Corrective action

	
	
	

	
	
	


Details of safety inspections/monitoring and risk assessments

	Date
	Outcome of inspection/ monitoring / assessment
	Action taken

	
	
	

	
	
	


Who has received induction or safety training?

	Date
	Name of trainee
	Type of training received

	
	
	

	
	
	


	When was the safety plan last reviewed?




	When was the safety plan last audited?
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Any other matters of significance

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

___________________________   _________________   __________________   

Contractor’s Representative                      Signature                          Date

SCHEDULE 7 : Contractor’s Diary

                                                 Page 1 of 1
Where the Contract requires the Contractor to keep daily record, the Superintendent shall ensure that this is complied with. All diary record items stipulated in the specification must be included. The following list provides some items which are relevant to most contracts. Reach agreement with the Contractor on the items to be recorded prior to commencement of the contract.

Council as a Client shall supply diary to the Contractor. Diary shall be bound book with each page numbered. Diary to be accessible to Council for viewing during normal working hours. Contractor to return diary to the Superintendent at the end of the contract. The Superintendent shall keep the Contractor’s diary and all other relevant documents with Information Management Unit of Council.

Information that is relevant to most contracts include:

· Location worked
· Date and time
· Significant observations that need to be actioned (eg. Obstruction to works, risk, etc.)
· Weather (inclement weather for potential time extension)
· Industrial relations (strikes, for potential time extension)
· Plant and equipment used (to ascertain level of resources utilised)
· Accidents / Incidents
· Materials delivered and used
· Staff numbers on location (to ascertain level of resource utilised)
· Complaints and resolutions
· Visitors to location of service delivery
· Instructions / Non-Conformance Reports / Contract Direction Forms Received.
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	Contract No.: 
	File No.
	Contract Direction Ref. No.: CDF 

	Contract Title: 


Direction to the Contractor to include, as a minimum, clear directions of what task is to be done, reason, basis of cost variation (including nil cost) quality and time expectation, variation number if applicable and capacity of person issuing this instruction.

	To:

Direction:

Date and Time to achieve outcome by: _____________________________


Issued by:

___________________     _______________________     _______________________

                        Name                                                      Signature                                                    Capacity

       ____________     ____________     On-the-spot Instruction / Phone / Fax / E-mail / Others: ……..……
               Date                                  Time                                             Initial Communication

Contractor’s report on action taken: (Submit to the Superintendent within 2 working days of outcome achievement date.)
Contractor’s Representative                             Signature                                       Date                                      Time
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	Contract No.: 
	File No.
	Contract Title:
	Non-Conformance Ref. No.: NCR……………………


To: 

	NON-CONFORMANCE DETAILS
Description:

Critical Aspects (Safety, Quality, etc.)


	RECTIFICATION REQUIREMENT
Description:

Date & time to achieve outcome by:________________________________

	
	_________________________  _________________  _________________

               Name                                                  Signature                            Date & Time


Contractor’s Report (Submit to the Superintendent within 2 working days of outcome achievement date.)

	RECTIFICATION UNDERTAKEN
Description of process, materials, time taken and impact of rectification on overall contract:

Date & time outcome achieved: ______________________________
	INVESTIGATION REPORT
Report on cause of non-conformance and action taken to avoid recurrence.

                                 Name                                                             Signature                                       Date

	Superintendent certified actions taken by Contractor complied with contract :   

                                                                                                                                                                                                 Name                                                            Signature                                        Date


SCHEDULE 10 : Show Cause Notice
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	Contract No.:
	Contract Title:
	Show Cause Ref.:

SCN ……………….


Date

Contractor

Address

Show Cause Notice

Dear [           ],

I refer to the above contract and [………..state area of concern (substantial breach) giving rise to show cause……….].  I advise that under clause (    ) of the contract I require you to show cause as to why the powers contained in this clause should not be exercised.

Your response by (date to be devised from contract clause) is required.

Yours sincerely,

(Name)

Superintendent

Note: The Superintendent to obtain acknowledgment of receipt of this notice.

SCHEDULE 11

 HYPERLINK  \l "_Variations" 
 : Contract Variation/Extra Record    Page 1 of 1

	Contract No.
	File No.
	Contract Variation/Extra Record 

Ref. No.: CVR………………

	Contract Title:


Contract Commencement Date: 



Contract Completion Date: 



Approved Contract Value: 
$


Contract Superintendent: 


Variation/Extra Sought:
By Council
(
Contractor
(
(Give description, cause, indicate change to scope of works, basis of calculation, list supporting documentation attached and number of pages.

Variation/Extra Value

Addition


$


Deduction

$


Net Variation/Extra
$



Revised Contract Value:


$




Revised Contract Completion Date:
$




Variation/Extra Prepared by:     _______________     _______________  _____________________  

                                                            Name                        Signature                       Position                       Date

Variation/Extra Approved by: _________________     _______________  ____________________  

                                                              Name                         Signature                     Position                       Date
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	Contract No.

	Advise No.: ETA

	Contract Description:



Extensions of Time to Date:

Original Date for Practical Completion:   The Works
_____/_____/________

Separable Part #

_____/_____/________

Date for Practical Completion:  The Works ______/______/________ (Advice ETA__________)

as extended                                 

                                                   Separable Part (      ) ____/____/_____ (Advice ETA__________)

                                                   Separable Part (     ) ____/____/_____ (Advice ETA__________)

Extensions of Time now considered:
In accordance with Clause _________of the General Conditions of Contract you are hereby granted extensions of time as follows:

	Reference

(if applicable)
	Situation
	Reason for Decision
	Time Granted

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


By reason of this extension of time, the Date for Practical Completion is now:

The Works              ________/_______/_________

Separable Part (     ) _______/_______/_________

Separable Part (     ) _______/_______/_________

Conditions for extension: eg. (Contractor to extend all insurances at its own cost, etc.)   

_______________________                  ______________________                       _________________

      Superintendent                                                    Signature                                                       Date                           
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	Contract No.

	File No.
	Superintendent’s Monthly Report Ref. No.:SMR 

	Contract Description:



Superintendent’s Monthly Report 
__________

Attach a copy of the Contractor’s monthly report to this report.

Financial

	Current amount recommended for payment
	Budget current month
	Variance
	Payment YTD
	Budget YTD


	Variance YTD

	
	
	
	
	
	


· Comment on the differences between recommended payment and budgeted amounts.

· Comment on the effectiveness of the contractor’s plan to rectify these differences.

Variations

	$ (+or-) Amount of variations approved this month
	Approved By
	Original Contract Sum
	Payment YTD
	Revised Contract Sum



	
	
	
	
	


· List any current issues

Non-Conformance Report / Contract Direction Form

· Comment of the contractor’s handling of Non-Conformance Report / Contract Direction Form.

· Do you suspect that any outstanding NCR/CDF may lead to Council taking action for a breach of contract?
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	Contract No.

	Superintendent’s Monthly Report Ref. No.:SMR 


Safety
· Comment on the contractor’s safety performance.

Summary of contractors work completed this month

Inspection/Monitoring

· Summarise your inspection/monitoring this month.


___________________             _________________          _____________

        Superintendent                          Signature                               Date



SCHEDULE 14 : Certificate of Practical Completion

                         Page 1 of 1 
	Contract No.

	Certificate of Practical Completion Ref. No.:CPC                                                                                   

	Contract Description:



Issued pursuant to sub-clause ……. of the General Conditions of Contract …….

	DATE:
	

	CONTRACT NO:
	

	CONTRACT DESCRIPTION:
	

	SEPARABLE PART DESCRIPTION:
	

	CONTRACTOR’S NAME:
	

	CONTRACTOR’S ADDRESS:
	


I hereby certify that the Date of Practical Completion of (the Separable Part of) the Works) under the above Contract was……………… and that the Defects Liability Period referred to in clause…….commenced on that date.

During the Defects Liability Period the following omissions and defects shall be rectified by the required date.

	
	Omission & Defects
	Required Date

	1
	
	

	2
	
	

	3
	
	

	4
	
	

	5
	
	

	6
	
	


Note: Attach additional sheets as necessary.

Number of sheets attached to this Certificate: ________________

___________________   _________________   __________________

        Superintendent                   Signature                          Date

SCHEDULE 15 : Final Certificate

                          Page 1 of 1
	Contract No.

	Final Certificate Ref. No.:FC                                                                                 

	Contract Description:



Issued pursuant to sub-clause ………of the General Conditions of Contract ……….….

	DATE:
	

	CONTRACT NO:
	

	CONTRACT DESCRIPTION:
	

	CONTRACTOR’S NAME:
	

	CONTRACTOR’S ADDRESS:
	


I hereby certify that all work under the Contract was satisfactorily completed

 On …………..…….. (Date)

This is a conclusive plea in discharge of all financial and legal liabilities on the part of the City of Greater Dandenong and the Contractor to each other.

___________________   ________________   _______________

       Superintendent                   Signature                    Date

___________________   ________________   _______________

       Contractor                          Signature                     Date

Inform Manager-People and Procurement Services within 3 working days after issuance of this certificate.

SCHEDULE 16 : Application for Return of Contract Security

                                             Page 1 of 1
	DATE:

	CONTRACT No:

	CONTRACTOR:

	REFERENCE OF CONTRACT SECURITY:


The above contract has been completed with a Final Certificate being issued on ___/____/____

I certify that the contract is free of defects with no outstanding works or claims.  Deductions to the value of $ _________________ have been made during the contract for the following:

	Date
	Reference No.
	Value $

	
	
	

	
	
	

	
	
	

	        Total        =


I hereby authorise the return / release / of the security held in cash / bank guarantee / other /____________________(specify) for the amount of $____________________.

	Original security:
	$

	Less deductions:
	$

	Amount to release:
	$


_________________    _________________   _____________

    Superintendent                      Signature                 Date  

SCHEDULE 16A : Application for Return of Contract Security for Practical Completion

	DATE:

	CONTRACT No:

	CONTRACTOR:

	REFERENCE OF CONTRACT SECURITY:


The above contract has been completed with a Practical Completion being issued on ____/_____/______
	Date
	Reference No.
	Value $

	
	
	

	
	
	

	
	
	

	        Total        =


I hereby authorise the return / release / of the security held in cash / bank guarantee / other /____________________(specify) for the amount of $____________________.
	Original security:
	$

	Less deductions:
	$

	Amount to release:
	$


	

	

	


	Name of Inspector
	Signature
	Date


	

	

	


	Superintendent
	Signature
	Date



SCHEDULE 17 : Environmental Compliance (Planning) Guidelines
Page 1 of 3
1.
Legal Compliance

The contract must be delivered in accordance with legislation, policies, regulations and Council’s Environmental Code for Tendering.

The contractor is to be provided with a copy of Council’s Environmental Management Policy and given the opportunity to peruse Council’s Legal Aspects Register.


The contract superintendent must have access to copies of all relevant policies, technical guidelines, codes of practice and other relevant documentation.

2.
Environmental Program
A completed Environmental Program is to be provided 

by contractors within 30 days of a Tender being awarded.

The Environmental Program must be relevant to activities 

carried out under the contract and potential incidents.

The Environmental Program shall: -

· Identify major activities to be performed under the contract;

· Identify activities that pose significant environmental risks;

· Document the environmental legislative responsibilities relating to tenderers activities;

· Identify the impacts likely to arise from any sub-contractors and consultants;

· Document how the environmental impacts shall be addressed, managed and minimised;

· List all permits and licences – including processes for illustrating how these permits and licences shall be adhered to and monitored;

· Copies of all licences and permits are to be attached to the Environmental Program; and

· Indicate how environment aspects are covered in Emergency procedures that shall be documented under requirements for Occupational Health and Safety.

The Environmental Program is to be forwarded to Council officer responsible for Environmental Issues within 2 working days for comment and approval.

SCHEDULE 17 : Environmental Compliance (Planning) Guidelines
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3.
Checklist
The contract Superintendent is to develop a checklist that covers matters noted in the Environmental Program. This checklist is to be used for audits and monthly reporting.

4.
Audits/Visits
During visits the following issues are to be inspected and reported:

Spill equipment
Adequate and appropriate spill equipment is to be accessible to cover the largest possible spill or leak.

Spills


Check that there is no evidence of spills or leaks.  

Bunding
Temporary or permanent bunding is to be provided to ensure that no pollutants (including sediment, chemicals, oils, cement, bitumen and dirty water) can enter the stormwater drainage system.  Temporary bunding includes hay bales, sand bags, commercially produced “sausages” or “pillows” or mounds of sand or soil.

Liquid run-off
All liquid waste must be disposed of to landfill or to sewer if a trade waste agreement has been negotiated with the relevant water authority.

Only clean water is to enter the stormwater drainage system.

Solid waste
Solid waste must be stored so that it cannot cause litter or pollution of land or water.  Containers must be provided and used. 

Dust control
Dust from works must be controlled by using a light spray of water.  [The use of oil or oil based substances to suppress dust is illegal]. 

Noise
Check that the contractors are abiding by noise limits and operational times as set down in their contract.  All vehicles and equipment should meet occupational and health standards and be fitted with approved mufflers.

Burning off
No waste is to be burnt unless a written permit has been issued by Residential Amenity.

Flora and Fauna
Are the works disturbing, or likely to disturb significant plants or the habitat of animals or birds?  Check that the contractor has liaised with Council officers regarding the potential impact on flora and fauna.
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5.
Monthly Reports 


The following must be provided in addition to the checklist:

5.1
Copies of all landfill and waste disposal dockets.  Dockets must be checked to ensure the type and amount of waste is appropriate for the works undertaken under the contract. [Insufficient documentation may indicate illegal disposal]


Prescribed waste such as oil, tar, bitumen, filter backwash, sludges, triple interceptor wastes and most chemicals must be transported and disposed of to a secure licensed landfill or waste Treatment Company approved by the Environment Protection Authority.

5.2
A detailed report of any incidents such as spills or leaks.  Reports must include the type and quantity of the spill or leak and actions taken to remedy the situation.

5.3
Trade Waste Agreements.  A written report must be provided to demonstrate adherence with the conditions of any Trade Waste Agreement or Greasy Waste Agreement.

5.4
EPA Permits and licences.  A written report must be provided to demonstrate adherence with the conditions of any EPA license or permit.

5.5
Complaints.  A report detailing any complaints about the environmental performance of the contractors and how these issues have been addressed.

For further information Contact 

Council Officer responsible for environmental issues

SCHEDULE 18 : Contract Hand-over Notice
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Forward this schedule to reach Manager – People and Procurement Services prior to the scheduled hand-over date.

	Contract No.:
	Contract Title:
	Contract Hand-over Ref.: CHN                       


Scheduled date of hand-over: ________________ Hand-over to: ________________________

Name of Contractor: _______________________________ Tel/Fax_____________________

Contract commencement date: _______________ Contract expiry date: __________________

Contract extension option (if applicable): __________________________________________

Conditions for exercising options: (eg. Time to commence and finalise negotiation, etc.)

____________________________________________________________________________

Awarded contract amount: $_________________ Variation/extra to date: $_______________

Payment to date: $_____________ Outstanding payments: $______________ Due date _____

Personnel involved in the Contract:

	Council
	Contractor

	Name
	Position/Capacity
	Name
	Position/Capacity

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Scheduled up coming events:

	Event (Meetings, joint inspections, etc)
	Date of event
	Personnel involved

	
	
	

	
	
	

	
	
	

	
	
	


SCHEDULE 18 : Contract Hand-over Notice    Page 2 of 2

	Major issue identified
	Date issue identified
	Actions taken to date
	Date resolution required

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Aspects of contract requiring close monitoring: 

____________________________________________________________________________

____________________________________________________________________________

Other matters:

____________________________________________________________________________

____________________________________________________________________________

Location of contract management files and records: 

____________________________________________________________________________

Future contact details of out-going Superintendent: 

____________________________________________Tel/Fax:__________________________
__

________________                   _________________                 _________
Name of Superintendent 
                           Signature                                      Date     

SCHEDULE 19 : Contract Performance Summary: Page 1 of 2

Forward this schedule to reach Manager – People & Procurement Services within one week from the contract completion date, when requested for tender evaluation, or prior to contract extension review.

	Contract No.:
	Contract Title:
	Contract Performa Record 

: CPS________________


Name of Contractor: _________________________________________________________________________

Awarded contract value: $___________________ Final contract value: $________________________________

Main causes of variation from awarded contract value: ______________________________________________

____________________________________________________________________________

Original contract duration: ____________________ Final contract duration: _____________________________

Main reason for deviation from original contract duration: ______________________________________

_____________________________________________________________________________

Number of Contract Direction Form (CDF) issued: ____________________

Number of Non-conformance Report (NCR) issued: ___________________

Other instruction issued (Please specify. eg. Show Cause Notice, etc): __________________________

____________________________________________________________________________

Comment on Contractor’s handling of CDF’s, NCR’s and other instructions:

____________________________________________________________________________

____________________________________________________________________________

Number of accidents/incidents during the duration of the Contract: _____________________________

Compliments received from the community: ______________________________________________

___________________________________________________________________________

Complaints received from the community: ________________________________________________

Legal problems encountered: _________________________________________________________
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Comment on Contractor’s performance in:

Occupational Health & Safety / Risk Management/ Environmental Management: 

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

Quality Management / Resource Management:

_____________________________________________________________________________

_____________________________________________________________________________

Work Planning and Control Systems: 

_____________________________________________________________________________

Detail obligations, which Council as a Client has failed to fulfil in the first instant: 

_____________________________________________________________________________

Proposed improvements to:

Contractor appointment process (eg. Tender, award, initiation, etc.)     

_____________________________________________________________________________

Documentation (Conditions of contract, specification, schedules, drawings, etc): 

_____________________________________________________________________________

Contract Management (eg. Manual, payment process, monitoring, etc.):

_____________________________________________________________________________

Other matters of significant:

_____________________________________________________________________________

_____________________________________________________________________________

________________________

_____________________                ___________

     Name of Superintendent 


Signature


Date


SCHEDULE 19A
: Annual Contract Performance Summary or

Prior to Contract Extension Review
Please forward this schedule to the Contracts Unit Team Leader – on an annual basis or prior to a contract extension review.

	Contract No.: 
	Contract Title:  
	Contract Performance Record Ref.: CPS…….


Name of Contractor: 


Have there been any contract issues
YES / NO 

If YES, were any Direction Forms issued
YES / NO
Number of Contract Direction Forms (CDF) issued: 


Number of Non-conformance Reports (NCR) issued: 


Comment on Contractor’s handling of CDF’s, NCR’s and other instructions: 


Number of accidents/incidents during the duration of the Contract: 


Comment on Contractor’s performance in:

Occupational Health & Safety / Risk Management/ Environmental Management: 

Quality Management / Resource Management: 


Work Planning and Control Systems: 


Other matters of significant: 


	_____________________

Superintendent’s Rep
	_____________________

Signature
	Date


	

	

	


	Superintendent
	Signature
	Date



OHS Contractor Management Procedure
Purpose

To describe the processes and management accountabilities to ensure that all contractors, engaged by the City of Greater Dandenong (CGD) have health and safety systems and processes in place that are appropriate to the type of work and the level of risk.  

Scope

This policy is to apply to all CGD personnel, contractors, subcontractors and visitors associated with any aspects of the contractor management processes.

Definitions

Authorising Officer:  CGD personnel with authority to enter into contracts for the provision of services 

Contractor:  An organisation, or individual, including all their employees and sub-contractors, with a contractual agreement with CGD to provide a specific service or range of services in accordance with the contract terms and the defined scope of contract.  This includes Labour Hire Agencies, and works engaged through Purchase Orders.

Contract Superintendent: CGD personnel tasked to manage the work under the Contract in accordance with the Contract specification. 

Responsible Officer: CGD personnel nominated by the Contract Superintendent or Manager of a department to engage the services of a contractor or service provider. The Contract Superintendent’s nominee is sometimes referred to as the Superintendent Representative in other documented processes.

Major Contract:  Work or contract involving:

· duration >1 year

· panel arrangements

· significant public or staff  safety issue(s), and / or

· high risk activities (e.g. asbestos, demolition, confined spaces) and / or

· subcontractor labour and / or

· involves coordination between several contractors and/or subcontractors and / or

· construction work over $350,000

Minor Contract:  Work or contract involving:
· duration <1 years, and / or
· doesn’t involve high risk activities or high risk construction work
Service Provider:  Work or contract involving:

· administrative work, consultancy, auditing, training

Panel:  A method of prequalification where a group of Contractors who provide similar or related services have been contracted by CGD to provide services over a fixed term.

Panel Superintendent:  CGD representative tasked to manage the formation and management of the work done by panels under their management or control and in accordance with the Contract specification.

Safe Work Method Statement (SWMS):  A document that identifies work that is high risk construction work, states the hazards and risks to health and safety of that work, describes the measures to control those risks, and describes the manner in which the risk control measures are to be implemented.

High Risk Construction Work (HRCW):  Construction work that is as follows:

· where there is a risk of a person falling more than 2 metres (i.e. accessing roofs)

· on telecommunications towers

· involving:

· demolition, 

· removal or likely disturbance of asbestos

· structural alterations that require temporary support to prevent collapse

· confined space 

· trench or shaft if the excavated depth is more than 1.5 metres

· tunnel

· use of explosives

· on or near:

· pressurised gas distribution mains or piping

· chemical, fuel or refrigerant lines

· energised electrical installations or services

· in an area that may have a contaminated or flammable atmosphere

· involving tilt-up or pre-cast concrete

· on or adjacent to roadways or railways used by road or rail traffic

· at workplaces where there is any movement of powered mobile plant

· in an area where there are artificial extremes of temperature

· in, over, or adjacent to water or other liquids where there is a risk of drowning

· involving diving.

Construction Work:  Any work performed in connection with the construction, alteration, conversion, fitting out, commissioning, renovation, refurbishment, decommissioning, or demolition of any building or structure, or any similar activity. This includes;

· installation, testing, maintenance and repair work carried out in conjunction with the construction work;

· the removal of any product or waste resulting from the demolition;

· the pre fabrication or testing of elements at a place specifically established for the construction project;

· the assembly of prefabricated elements to form a building or structure or the disassembly of prefabricated elements that, immediately before the disassembly, formed a building or structure;

· the installation, testing and maintenance of gas, water, sewerage, electricity or telecommunication services in or of any building or structure;

· any work in connection with any excavation, landscaping, preparatory work or site preparation performed for the purpose of any work referred to in the definition above;

· any work referred to in the definition above performed under water, including work on buoys, obstructions to navigation, rafts, ships and wrecks.

Construction work does not include; 

· the assembly, disassembly, prefabrication or manufacture of fixed plant;

· the pre fabrication of elements, other than at a place specifically established for the construction project;

· routine or minor testing, maintenance or repair work performed in connection with a building or structure;

· the exploration for, or extraction of, minerals or stone.

Structure:  Structure includes the following—

a) any construction wall, mast, tower, pylon, or structural cable; 

b) any tunnel, shaft, underground tank, pipe or pipeline, sea defence works, river works, earthworks, earth retaining construction, or construction designed to preserve or alter any natural feature; 

c) any road, railway line or siding, tramway line, airfield, dock, harbour, inland navigation channel, bridge, viaduct, waterworks, reservoir, aqueduct, constructed lagoon, dam, sewer, sewerage or drainage works, electricity generation facility, electricity transmission facility, electricity distribution facility, gas generation facility, gasholder, gas transmission facility, gas distribution facility, or park or recreation ground facility; 

d) any ship or submarine; 

e) any fixed plant; 
f) any formwork, falsework, scaffold or other construction designed or used to provide support or access or containment during construction; 
g) any part of a thing set out in paragraphs (a) to (f).

Sub-contractor:  An individual or organisation hired by the contractor to perform a specific task as part of the overall project.

Consultant:  A professional who provides expert advice in a particular area such as security (electronic or physical), management, education, accountancy, law, human resources, marketing, public relations, finance, engineering, science or any of many other specialized areas.  All consultants are Contractors.  Some consultants are also Self-Employed Persons.

High Risk Work: High risk work means any work set out in Schedule 3 OHS Regulations 2017 as being within the scope of a high risk work licence.

High Risk Work Licence: High risk work licence means any of the licences listed in Schedule 3 OHS Regulations 2017.
Responsibilities

For general OHS responsibilities refer to OHS Responsibility Procedure 

 Team Leader OHS & Risk is responsible for:

· Ensuring the procedure is implemented and reviewed, as required

Relevant Managers & Coordinators are responsible for:

· Ensuring contractors and sub-contractors are assessed by Contract Superintendents and Responsible Officers in accordance with this procedure and for ensuring the selection of a contractor, with appropriate OHS systems, is in compliance with OHS legislation.

Contract Superintendents and Responsible Officers are responsible for:

· Implementing this procedure in their area of responsibility

Panel Superintendents are responsible for:

· Implementing this procedure for panels under their management or control.  Panel Managers have all the responsibilities of the Contract Manager when Contractors are grouped into panels.  A reference to a Contract Superintendent also relates to Panel Superintendent.

Classifying the Contracted Works as Major, Minor or Service Provider

The Contract Superintendent must first classify any contract as Major, Minor or Service Provider.

Criteria for the classification of Major and Minor Contracts

Contracts will be classified as Major or Minor depending on the following criteria:

Level of Risk

Contracts involving high risk activities must be classified as a Major Contract. 

In these cases, CGD has an obligation to insist on more sophisticated management systems when engaging Contractors to perform hazardous work. Such work may involve: 

· working in confined spaces, at heights or isolation

· demolition work 

· working with asbestos, on or around water or with electrical insulations

· work involving the use of Sub-contractors 

· work involving significant hazards to the public 

· supply of Community Services 

· working on roads 

· trenching

· in areas close to or within areas occupied by the public

· thoroughfares

Contractors or sub-contractors, who undertake this type of work on a regular basis, should be expected to be familiar with concepts such as Health and Safety Co-ordination Plans, risk assessments and other requirements for Major Contracts.

Level of Complexity

If a contract involves the use of sub-contractors the Contract Superintendent or Responsible Officer must ensure that suitable systems for selection and supervision must apply to the use of sub-contractors. Where the Contractor Superintendent or Responsible Officer believes the use of sub-contracted labour is likely, the contract must be classified as a Major Contract.  

Work that involves interaction between several contractors will also generally be classified as Major, as well as any purchase below $100,000 that involves high risk work. The level of complexity can be determined by using Council’s How to Procure system in The Source. How to Procure takes into consideration the value of the contract or service, the nature of the contract or service (complex or simple), then provides the level of information required to be completed before engagement. Whenever there is doubt, consultation with the Contracts Unit and the Risk & OHS Unit must occur.

Duration of Service

Contracts that extend beyond 12 months where the work is undertaken at a CGD managed or controlled workplaces are considered sufficiently large to expect that Contractors have formalised OHS management systems, which reflect the type of work they are performing. Such contracts are to be classified as Major Contracts.

Regulatory Requirements

Contracts involving High Risk Construction Work will in all instances be deemed to be Major Contracts.

Construction Works over $350,000 are also deemed to be Major Contracts.

Service Providers

Service Providers include Contractors who perform predominantly administrative / office type work, or very low risk work.

Examples of Service Providers include:

· Auditors, lawyers, accountants, insurance brokers/agents, consultants

· Photocopy technicians

· Trainers

· Delivery people

CGD must still provide a safe workplace for the types of service providers listed above including adequate instruction, information and supervision so as to ensure that their health and safety is not at risk while on CGD’s premises.

Provision of Hazard Information to Contractors

Prior to the Contractor commencing any works from the Scope of the Works prescribed under the contract the contractor shall be informed as to any known or potential hazards associated with the proposed works. The identified hazards shall form a part of the tender documents.

Prequalification

All Major or Minor Contractors engaged by CGD must be pre-qualified before any works can commence.
If contractor has in place an OHS Management System certified by a JAS-ANZ accredited body such as SafetyMap, AS/NZS 4801:2001 or ISO 45001, they will be deemed to have achieved prequalification.
When the contractor does not have in place an accepted OHS Management System, prior to the contract being awarded, Contractors must provide the necessary documentation to the satisfaction of the OHS & Risk Unit before commencing works. 
Procedure

Scope of Works 

A Scope of Work is to be completed for all Major and Minor contracts. Scope of Works should provide sufficient detail to ensure clarity for both CGD and Contractors on the quantity, quality, and timing of work to be carried out under contract.

Hazard Identification
Contract Superintendent is to identify any obvious hazards related with the works detailed in the Scope of Works.  When conducting the hazard assessment, the Contract Superintendent should consult with peers, OHS Consultant/Advisor and any other staff who may have relevant knowledge and expertise.

OHS Clauses in Contract Document

All documents relating to the procurement of major or minor works must include relevant OHS clauses and specifications.  Sample clauses can be found in the Sample OHS Clauses document.

OHS clauses in CGD contracts are considered by CGD to be fundamental terms of the contract.  As such, repeated non-conformances or a single serious non-conformance with OHS terms and conditions may constitute a breach of contract, and as a result the contract may be suspended or terminated.

Evaluation and Selection

The contractor must demonstrate an implemented occupational health & safety management system which ensures compliance with the duties prescribed in Occupational Health Safety legislation and relevant Australian Standards.  The extent and complexity of the contractors OHS systems must reflect all the tasks to be undertaken and levels of risk associated with the work to be undertaken.

This OHSMS should include, but is not limited to:

· OHS Policies and Procedures;

· organisational Structure and Responsibilities;

· Safe Work Method Statements, which will be implemented during the work;

· induction and training requirements and qualifications;

· auditing, inspection and performance monitoring procedures;

· consultation procedures; and

· assessments of the hazards and risks that will arise during the work.

Documents, including the OHS Management System Questionnaire, must be submitted by prospective contractors as part of the quotations / tender process and monitored / reviewed throughout the contract term. 

This will not remove the requirement for the subsequent development of contract specific OHS documentation.
Contractors that are not able to demonstrate adequate OHS systems will not progress any further through the selection process.

Annual Supply / Preferred Contractor Database

The selected contractor will be added to the CGD annual supply (preferred contractors) database. This is a list of organisations or persons that have met all of CGD’s requirements and will not need re-evaluation for every engagement. However, if a scope of works falls outside of the initial scope upon which the contractor was evaluated, then additional documentation will be required.
All Annual Supply / Preferred Contractors will need to re-submit Certificates of Currency of Insurances on an annual basis. Contractors will remain on the Annual Supply / Preferred Supplier Database for a period not exceeding 3 years. After this period, contractors will be required to resubmit their OHS documentation and be assessed for continued inclusion on the database a further 3 year term.

Engagement and Induction

Following the receipt of procurement contract documents, the Authorising Officer will advise the contract superintendent that they may commence the contract.

The Contract Superintendent must ensure that an induction is provided to all contractors and their employees prior to commencement of contract works.  Records of induction should be maintained.  The CGD Contractor Induction Handbook must be provided to all Contractors.  The CGD Contractor Induction Checklist must be used to record all Contractor Inductions.

Supervision and Monitoring

All works done under contract are required to be supervised and monitored.  However the frequency and duration of supervisory inspections and audits will vary according to the size, duration, scope and level of risk associated with the work. Please refer to the Contract Management Manual for guidance.

The Contract Superintendent must ensure the Contractor’s health and safety performance is monitored and reviewed to ensure continued adherence to relevant health and safety requirements and specifications of the contract.  Monitoring and review process may be undertaken through:

· site meetings 

· progress reviews

· workplace inspections 

· documentation audits (e.g. license, training, pre-start checks)

· scheduled performance review processes

The monitoring of contracted works can be incorporated in to other routine monitoring processes and will be undertaken according to a schedule developed prior to the commencement of the works.  Consideration will be given to the following factors when developing the schedule:

· degree of confidence in the contractor’s ability to manage the work

· duration of the works

· complexity and potential for interaction with the public and other contractors

· level of risk associated with the works

· critical phases in the project timeline

The CGD OHS Contractor Performance Monitoring Worksheet is to be used for contractor performance monitoring.

When requested by the Contract Superintendent, the contractor must provide evidence of their own on-going commitment and implementation of their OHSMS.  The following information may be requested:

· Previous months ‘Injury Register’ including lost time, number of days lost as a result of the injury and no lost time incidents,

· Copies of OH&S inspections and risk assessments, as well as the status of the implementation and outcomes of corrective actions,

· Status of audits against the OHSMS; and

· Details of any investigations, inquiries, notifications, prosecutions, convictions, fines, penalties and or similar events involving WorkSafe, the Environmental Protection Agency or any other related agency involved with the OH&S of the contractor, whether related to the undertakings of the CGD or not.

Non - Conformance

If a significant, or repeated failure to meet OHS requirements is identified during inspections and audits the Contract Superintendent may issue a Non-Conformance report.  The report must identify the:

· nature of the non-conformance

· recommended remedial action

· timeframe for completion

· person responsible for completion

If the contractor fails to meet the requirements of the non-conformance, or a major breach of contractual requirements occurs, the Contract Superintendent, in consultation with the Manager People and Procurement, may issue a Show Cause notice to the contractor. This may require the contractor to stop work, or even cease the contract. See Contract Management Manual for further details.

Contractor Panels

Panels are a form of prequalification that is used by CGD. Where goods and services are purchased regularly, panels may be formed in accordance with the Procurement Policy.

In a panel arrangement, an overarching contract or ‘deed of standing’ exists between CGD and each Contractor on the panel detailing:

· the type of service the Contractor will provide;

· the set/indicative price for the service; and

· the manner in which CGD will procure the service from the supplier

A contract is formed each time a CGD officer purchases goods or services under the panel arrangement.

Forming Panels
Panel Superintendent is to:

· develop a Scope of Works

· identify any OHS risks related to the works that panel contractors are likely to perform under a contract for service with CGD  

· tender using Procurement Policy & Guidelines

· provide contractor with any relevant information about hazard/risks

· evaluate submissions

· verify that contractor has provided sufficient evidence to demonstrate they have the capability to adequately manage the OHS risks associated with the Scope of Works

· award Contracts

· provide induction training

Management of Panels

Throughout the life of the panel contract, the Panel Superintendent is to monitor contractor performance

Engagement from Panels

A CGD officer that engages a Contractor from a panel is to:

· develop a Scope of Works

· assess OHS risks related to the Scope of Works

· ensure contractor has systems in place to manage OHS risks related to the work being performed under the Scope of Works

· provide contractor with a Purchase Order which includes relevant OHS terms and conditions before work commences

· provide induction training if working on CGD premises and contractor has not previously been inducted on to the site

· monitor works to verify that contractor is following their OHS risk management processes and practices

· report any incidents or non-conformances to the Panel Superintendent 
Review

On completion of the contract, the Contract Superintendent will complete a Contract Performance Review Report.  This will be used to assess and report on matters such as:

· compliance with CGD OHS requirements

· compliance with contractual OHS requirements

· incidents and injuries

· suitability to be retained as a preferred contractor, or on a Panel.

Results from this review are to be made available to relevant Project / Contract Superintendent in CGD to better inform future project planning, risk assessment and contractor selection.

	Overview of Contractor Requirements

	Contractor Category
	Example Contracted Service Types
	Contractor Requirements
	CGD Requirements

	Service Providers

Low Risk 


	· Consultants

· Auditors

· Insurance

· Lawyers

· Trainers
	· Public Liability Insurance $20M (minimum)

· Professional Indemnity Insurance (variable from contract to contract)

· Workers Compensation Insurance
	· OH&S Clause on Purchase Order

· Purchase Order to be sent to Contractor

· OHS Induction via Visitor-sign In Register

· Monitor contract performance

	Minor Contract
Medium Risk


	Maintenance Works (not being high risk construction work as defined in OHS Regulations) including:

· Cleaners

· Carpenters

· Electricians

· Plumbers

· Painters

· Glaziers

· Pest / Weed Controllers

· Garden / Tree Maintenance

· Any other service that involves:

· Manual Handling

· Use of chemicals

· Power tools

· Powered mobile plant

· Work at heights

· Hot work

· Masonry Dust (Crystalline Silica)

· Asbestos (non-disturbance)
	As listed in Service Providers; plus

· Prequalification:

· Prequalified Contractor Database; or

· Panel arrangement; or

· Through RFQ and Tendering process

· Contractor’s OHSMS to address all obvious risks associated with type of service provided

· Licenses as required
	· Scope of Works to be prepared and provided to Contractor prior to quoting / tendering

· Identify obvious risks associated with works

· Ensure contractor’s OHSMS addresses all obvious risks identified

· Procurement in line with CGD’s Procurement processes

· OH&S Clauses on Purchase Order or Contract Document

· Purchase Order or Contract Document to be sent to Contractor prior to works commencing

· Pre-award risk meeting to review risks and controls related to contracted works prior to works commencing

· Award Contract prior to works commencing

· Induct Contractor prior to works commencing

· Monitor contract performance using OHS Contractor Audit Tool once works have commenced and throughout contract period

· Issue non-conformance notices for any non-conformance findings

· Suspend or terminate contract for repeated or serious non-conformance

	Major Contract

High Risk 
	· High Risk Construction Works as defined in the OH&S Regulations

· Construction work over $350,000

· Minor Contract that extends beyond 12 months

· Complex works
	As listed in Minor Contract; and

· SWMS’s for high risk tasks

Additional requirements for all construction works over $350,000:

· OHS Accreditation (4801, SafetyMap, Vic Roads Prequalification or equivalents

· Contractor appointed as OH&S Principal Contractor under the OH&S Regulations

· OHS Co-ordination Plan
	As listed in Service Providers and Minor Contract above.

· Monitor contract performance using Contractor OHS Performance Monitoring Worksheet


References

Occupational Health and Safety Act 2004

Occupational Health and Safety Regulations 2017

National self-insurer OHS management system audit tool (NAT), version 3

Related Documents

CGD OHS Policy

Risk Management Procedure

OHS Responsibility Procedure

OHS Contractor Management Procedure
Contractor Risk Management Booklet (Including OHSMS Questionnaire)

Contract Management Manual (Schedules including Non-Conformance Report)

Contractor Induction Handbook

Contractor Induction Checklist

How to Procure (Purchasing Tool in The Source)

Rapid Global (Online Contactor Management Portal)

ACKNOWLEDGEMENTS

LOGOV Risk Services Pty Ltd 

Importance of Documentation


Documentation of all actions taken and file notes of discussions held, will provide sufficient proof of actions taken and be considered as evidential material if legal proceedings should occur. It is important to include your name, title and date on the file note so the printed file copy shows quite clearly who created the record and the record is considered as complete and of evidential value.
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� This title may, from time-to-time, change with corporate restructuring.


� “Absence” is defined in the ‘alternate’ Superintendent’s delegation.


� “direction” includes agreement, approval, authorisation, certificate, decision, demand, determination, explanation, instruction, notice, order, permission, rejection, request or requirement.


� However, the ability of the Superintendent to delegate will depend upon whether or not the Principal has, or can (legally), grant this power in the Superintendent’s delegation.  Ordinarily, and within the context of the Superintendent being an employee or contractor of Council, the CEO (as Principal) will delegate directly and individually to the Superintendent and to others who will report directly to the Superintendent.


� In the interests of reasonableness, if the Superintendent is of the view that a “time frame” specified in the contract is so manifestly unreasonable (in all of the circumstances) that performance cannot reasonably be expected by the time specified, then this must be discussed with both the Principal and the Client together—and well before performance is due.


The Principal’s decision is final.  And under no circumstances must this matter be discussed with the Contractor until the Principal’s decision, in writing, is known.


Remember (1) the Contractor has agreed, by entering into the contract, to meet the contract terms and (2) that a change in stipulated performance may attract an extension of time warranting a change in Practical Completion.


� In circumstances such as this be very careful as a Contractor’s words or performance may amount to anticipatory breach.


� For example, such an exception may be where there is an imminent: (1) danger to the public; (2) breach of environmental standards; (3) breach of occupational health and safety standards etc.


� But before drawing down (pulling) on the security and/or retention monies, you will need to discuss the issues with and seek approval of the Principal.  You must also confer with the Manager – People & Procurement Services.


� The Superintendent certifies all invoices. Superintendent authorises payment up to his or her delegated financial limit. 


� Care must be taken by the Principal to ensure that any delegation above the Superintendent does not contain the power to vary a Superintendent’s certification.


� Literally, “for the purpose of intimidation”.  In this sense a contract ‘penalty’ clause is no different than, say, a penalty imposed upon a motorist for speeding contrary to law (say, doing 90km/h in a 60km/h zone).  In either case, the essential purpose of the penalty is to enforce compliance and to deter further breaches (of law or contract conditions).


� In determining whether or not the amount is a genuine pre-estimate of the damage, relevant damage is not restricted to that flowing from the actual breach, it also includes the loss of the benefit of the contract resulting from an election to terminate for breach.


� A penalty clause is put in the contract for good reason—to protect the interests of the Principal and Contractor alike—if it becomes necessary to invoke the clause: do so, it will serve its purpose.  But do not shirk from applying the clause on grounds such as, for example: political interference, economic duress (detrimental to the Contractor), or “my relationship with the Contractor will suffer” or “this is the only Contractor that can do this work” etc type pressures.  A Superintendent is not appointed to “win friends”, they are appointed to successfully manage a contractual interests of both the Principal and Contractor.


� However, the issue of “consideration” can be complex requiring legal advice.  But “consideration” can include non-cash benefits such as a forbearance of some right or obligation, or a practical benefit or the obviating of a disbenefit providing that either the Principal or Contractor are not induced by duress, fraud, undue influence, unconscionable conduct or unfair pressure in a particular circumstance.


� But remember that a Lump Sum contract may include the whole of the contract from “start to finish” and the Contractor may not be entitled to a variation at all—save for rise and fall if provided for.


� The method and process to be adopted will be set out in the General Conditions of Contract.


� And the Principal will usually only act on legal advice.


� This assumes no breach of contract or termination prior to the successful completion of a contract.


� And the Superintendent is the only person who can issue this Certificate.


� To both the Superintendent and the Contractor.


� Lawful instructions by the Principal, or by the Client, aside.


� For so long as the contract is on foot, and the Superintendent retains his or her commission from the Principal.


� But certain types of contracts may provide for the contractor to carry out design only, or design and construct functions.


� Respond to the Call for Tenders by submitting a conforming tender (offer).


� This is important in terms of preserving the Superintendent’s independence, and to eliminate bias. 


� Claims beyond the contract (after the contract is concluded) will usually be limited in law by “time”, unless they are not notified before “time” expires.  Because it is possible (for the Principal or Contractor) to bring a claim (against one or the other) long after the contract is concluded is the reason why it is very important to ensure that a “Final Payment Certificate” and/or a “Final Certificate” is obtained discharging both parties from the contract.


� This does not mean that you can ignore a Council policy, it simply means that (1) where Council policy is contrary to contractual terms, contract terms prevail (unless the policy has been put into place pursuant with a legislative directive), and (2) that a Council policy must be departed from if, on balancing the terms of a contract and the competing interests of Contractor and Principal, it is appropriate to do so.


� Remember that “standards” are set to achieve a defined consistent and predicable cost/quality/service outcome.  Any variation has the effect of negating these fundamental considerations.  Non-compliance with set standards usually has significant cost/quality/service implications—any deviation from the stated contract standards is not be to lightly entertained by the Superintendent without principled cause. 


� The saying: “there are horses for courses” is very true with contracts.  Different industry standard general conditions are designed for different types of contract, and each have vastly differing risk distribution characteristics as between the Principal and Contractor—so care is warranted when choosing a set of general conditions.  Service contracts are a case in point: it may be preferable to design a special set of general conditions (and specification) rather than use, say, AS 2124 etc.  Only a detailed analysis of the nature, character and desired outcome of a particular contract will reveal the correct, or “best fit”, solution.


� Do not use contract documents just because they “are the ones we have always used”.


� But some types of site—e.g. a construction site or premises for the provision of a service—may, under the terms of a contract, have to be made suitable by the Contractor to enable a contract to be performed or otherwise executed.


� An incident includes an event or occurrence where a claim for injury or damage may be made against the contract, Council or the Superintendent.  An incident includes a “near miss”.


� Council’s Team Leader Risk Management and OHS will advise on the form and content of such clauses.


� Including Council or a contractor’s employees or may involve the general public and visitors.


� Remember that OHS and environmental legislation provides for corporate as well as personal liability—and the ramifications to you, personally, can be most serious (provided that you’ve proven to have done something wrong.


� In context “direct and take” means that the Superintendent’s obligation, in the first instant (assuming that the Contractor is responsible) is to “direct” the Contractor to “take” appropriate safety measures.  Then, if the exigency of the circumstances warrant (non-compliance by a Contractor and the safety issue is critical or an imminent danger exists to people or property), the Superintendent must take, or direct others to take, the required safety measures.  The recovery of the costs of doing this will usually be, subject to the contract, a charge against the relevant Contractor.


� In other words: eliminate the risk.


� By, for example, erecting appropriate fencing, or by temporally filling a hole etc. 


� This can include appropriate signage and/or other relevant protective measures such as fencing.


� “sound reasoning” includes (1) on proper professional advice and (2) keeping written records about why the MSM was minima was departed from.


� “changed approach” means a better solution whilst maintaining or enhancing the effectiveness of the safety measures applied.


� “suffered” in context means that Council cannot pay your penalty, nor can it “do” time in jail for you.


� Where the Superintendent is an employee of Council.


� And this definition must include the standard and level (and the nature and character) of defects which must be rectified or otherwise made good before a Certificate of Practical Completion will be issued.


� “Whole of contract” refers to where a contract is let on the basis of a price “from start to finish” with a specified and limited scope for rise and fall, inflation and/or a condition stating that ‘no variations’ will be tolerated.
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